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I. Introduction.

Pursuant to NRCP 53, WDCR 24, and WDCR 25, the Honorable Judge Barry L.
Breslow appointed the undersigned Special Master for the limited purpose of fact
gathering, investigation, assessment of the process of the Nevada Department of
Employment, Training and Rehabilitation (DETR) responding to claims for unemployment
and pandemic-related benefits, and providing answers to specific questions the Court
presented. The matter came before the Court via a First Amended Ex Parte Motion for an
Order to Show Cause Why Writ of Mandamus Should Not Issue filed by Petitioners on June
22, 2020. On June 24, 2020 this Court issued an Order to Show Cause Why Writ of
Mandamus Should Not Issue. After briefing and a hearing, the Court identified several
issues requiring further investigation before the Court renders a decision.!

As a threshold matter, a Special Master’s duty is to the Court. He is not an advocate
for or against any party or interest in this matter. The Special Master’s mandate in this
matter is to provide the Court with information so that the Court can make competent legal
conclusions and well-informed equitable decisions. The Special Master is not the decision
maker.

In furtherance of this responsibility, the Special Master met with DETR
representatives in person and by phone and spent several hours interviewing Kimberly
Gaa, ESD Administrator, David Schmidt, Chief Economist, and Troy C. Jordan, Esq.,

Senior Legal Counsel, DETR/ESD, and their attorneys Greg Ott, Esq. Senior Deputy

1 The Special Master and his staff worked diligently around the clock from the day appointed to complete the
work necessary to return a report to the Court within the time specified. However, given the volume of
information required to be reviewed and analyzed, the Special Master asked for and received a two-day
extension of time to complete this report.
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Attorney General, and Robert Whitney, Esq., Deputy Attorney General. The Special
Master asked several questions and made several requests for information and documents.
Whether the Special Master asked questions or made requests before or after regular
business hours, early in the morning or late at night, weekdays or weekends, the
Administrator, her staff, and her attorneys were courteous, professional, and worked
diligently to get the Special Master all the information requested and to answer all the
questions presented despite the crushing workload they have on a daily basis.

Likewise, the Special Master communicated with Petitioners counsel on several
occasions, asked questions, requested information, and received materials to review.
Petitioners’ attorneys were always immediately available and willing to provide document
and information in a timely fashion whenever needed.

In preparing this 319 page report, the Special Master:

» reviewed and analyzed over 3500 documents provided to the Special master
by ESD;

» recelved, reviewed, and sent 136 emails to DETR ESD;

» recelved, reviewed, and sent 62 emails to Petitioners’ counsel;

» received and reviewed 775 emails sent directly to the Special Master from
claimants;

» submitted 22 written questions to the DOL;

> submitted 50 + written questions to DETR;

» submitted 12 written questions to Petitioners and invited Petitioners to

submit questions to the Special Master for review and follow up;
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» read over 6000 pages of communications from claimants, including
communications directly to the Special Master and his office;

» saved and printed each email, Bates stamped them, and placed them into
binders;

» read posts on the Nevada-Pandemic Unemployment Assistance (PUA)
Facebook Page; and

> created a spreadsheet that catalogued every issue, problem, and concern
raised by thousands of claimants.

From the time appointed until submission, the Special Master has worked with the
parties transparently and collaboratively. On Saturday July 11, 2020, the Special Master
sent the parties a working draft outline of the report with notations on information needed
and questions to be answered by the report. The parties reviewed and commented on the
draft outline while assisting the Special Master in marshalling facts and materials needed
to complete the report. On July 17, 2020, the Special Master sent the parties a draft version
of the report for review and comment. The Special Master specifically asked the parties
to review for accuracy and to provide him with any objections they had to anything
reported. Revisions were made based on their collective input and the report, along with
the Appendix of Documents Reviewed, was finalized and filed on July 17, 2020.

A person can’t spend the kind of time and effort on work like this without being
moved to empathy for everyone involved. To the suffering and desperate people who have
made claims and have not received money, the Special Master hopes that this report will
establish that you have been heard and that your concerns have been accurately reported

to the Court. To all the people at DETR ESD who have worked over 220,000 exhausting
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and thankless hours since March of 2020 administering the State’s unemployment
Iinsurance program, as well as setting up and deploying several new federal programs, in
furtherance of their mission to provide temporary assistance and economic security to
individuals who become involuntarily unemployed, the Special Master hopes that you too
will see in this report that you have been heard and that your efforts have been accurately
reported to the Court.

Finally, the Special Master could not have done this volume of work in such a short
period of time alone. In this regard, the Special Master is grateful for the hard work and
contributions of his colleagues and staff at Hutchison & Steffen, PLLC. Thank you.

II. The Global Pandemic.

A. COVID-19 Pandemic, an overview.

On December 30, 2019, a cluster of patients with pneumonia of unknown etiology
were observed in Wuhan, China, and reported to the World Health Organization (WHO)’s
China bureau in Beijing. By January 2, 2020, the full genome of a new coronavirus had
been sequenced by a coronavirus expert at the Wuhan Institute of Virology; just over a
week later, the sequence was published, and the Chinese National Health Commission
warned of its potential danger.2

The first COVID-19 patient in the United States was diagnosed in late January. As
of June 26, 2020, there have been 2,422,312 confirmed cases of COVID-19 in the United
States and 124,415 deaths. The average number of new cases per day in the U.S. peaked

at 31,000 on April 10, 2020, and then slowly declined to a plateau of approximately 22,000

2 See Carlos Del Rio, Preeti Malani, COVID-19 — new insights on a rapidly changing epidemics, JAMA
Network (February 28, 2020) https://jamanetwork.com/journals/jama/fullarticle/2762510
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per day. A few weeks after reopening the economy, however, the number of new cases per
day has increased steadily up to 33,000.3 As of July 10, 2020, Nevada has had 25,996
documented cases and 581 deaths.*

B. Government response to COVID-19.

In response to the Coronavirus Pandemic, the Federal Government has taken steps
to provide support for people in need, and Nevada has instituted policies to help mitigate
the transmission of the virus.

At the federal level, President Donald Trump declared a national emergency on
March 13, 2020.> On March 27, 2020, the Coronavirus Aid, Relief, and Economic Security
Act (“CARES Act”), a $2 trillion economic stimulus bill, was passed by the 116th U.S.
Congress and signed into law by President Donald Trump in response to the economic
fallout of the COVID-19 pandemic.® Unprecedented in size and scope, the legislation was
the largest economic stimulus package in U.S. history. The 880-page legislation included
one-time direct payments to individuals, stronger unemployment insurance, loans and
grants to businesses, more health-care resources for hospitals, states and municipalities,
and an expansion of who qualifies for unemployment insurance to include people who were

furloughed, gig workers and freelancers.” It included an increase in unemployment

3 See Fred Plapp, The Covid-19 Pandemic: A Summary, The Pathologist (July 6, 2020)
https://thepathologist.com/subspecialties/the-covid-19-pandemic-a-summary.

4See  Coronavirus Data, The Nevada Independent (Last updated July 14, 2020)
https://thenevadaindependent.com/coronavirus-data-nevada.

5 See Proclamation on Declaring a National Emergency Concerning the Novel Coronavirus Disease (COVID-
19) Outbreak, The White House (March 13, 2020) https://www.whitehouse.gov/presidential-
actions/proclamation-declaring-national-emergency-concerning-novel-coronavirus-disease-covid-19-
outbreak/.

6 See H.R. 748: Coronavirus Aid, Relief, and Economic Security Act.

7 See Emily Cochrane, Sheryl Stolberg, $2 Trillion Coronavirus Stimulus Bill Is Signed Into Law, New York
Times (March 27, 2020) https://www.nytimes.com/2020/03/27/us/politics/coronavirus-house-voting.html.
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payments by $600 per week for four months on top of what states provide as a base
unemployment compensation and extended the benefit to 13 weeks for people already
collecting unemployment insurance.8

However, while the Federal Government has provided a wide array of benefits and
support to people impacted by COVID-19 and the related government shut down of non-
essential businesses, the government has had to at times “tighten [its] grip on state jobless
aid programs for gig workers,” to preserve the integrity of programs and prevent fraud.®
Recently, the Department of Labor (“DOL”) increased scrutiny of state implementation of
benefits. While the CARES Act provided benefits for independent contractors, federal
officials have increased pressure on states to verify that benefit recipients qualified for the
program and warned that programs like Pandemic Unemployment Assistance (“PUA”) are
highly vulnerable to fraud. See Appendix 12-8 (Memorandum re: Response to the Office of
the Inspector General’s OIG Alert Memorandum: The Pandemic Unemployment Assistance
Program Needs Proactive Measures to Detect and Prevent Improper Payments and Fraud,
Report Number: 19-20-002-03-315); see also Appendix 12-9 (Fraud Alert announcement
from Office of the Inspector General for the U.S. Department of Labor). As is discussed in
this brief infra, there were a number of changes to guidelines and guidance memorandums
that affected how Nevada and other states implemented the program. It was not enough

for Nevada to look solely to the CARES Act in facilitating benefits. It also had to look to

8 See Sarah Wire, Senate passes $2-trillion economic stimulus package, The Los Angeles Times (March 25,
2020) https://www.latimes.com/politics/story/2020-03-25/vote-senate-on-2-trillion-economic-stimulus-packa
ge-coronavirus.

9 See Ben Penn and Chris Marr, Feds Tighten Grip on State Jobless-Aid Programs for Gig Workers, Bloomberg
Law, Daily Labor Reports, (July 9, 2020). https://news.bloomberglaw.com/daily-labor-report/feds-tighten-
grip-on-state-jobless-aid-programs-for-gig-workers.
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guidance from the DOL regarding maintaining program integrity and how to be a
responsible gatekeeper to prevent the widespread fraud and overpayment that had begun
to overtake programs in states which were the first to provide PUA benefits.

At the state level, Governor Steve Sisolak held the first press conference on
coronavirus on February 28, 2020.1 On March 15, 2020, Governor Sisolak announced the
closure of schools in Nevada and state offices.!! The City of Reno ordered nonessential
businesses to close the next day, and the State of Nevada followed suit on March 17, 2020.12
An emergency directive on March 24, 2020, prohibited gatherings of more than 10 people.!3

The closures were extended on April 1, 2020.14 Nevada has since reopened, in part, but

10 See Jackie Valley, Michelle Rindels, Sisolak: Dont Panic, but practice basic hygiene to prepare for
coronauvirus, The Nevada Independent (February 28, 2020).
https://thenevadaindependent.com/article/sisolak-dont-panic-but-practice-basic-hygiene-to-prepare-for-
coronavirus.

11 See Jackie Valley, Riley Snyder, Sisolak Announces statewide school closure until April to reduce
coronauirus spread, The Nevada Independent (March 15, 2020)
https://thenevadaindependent.com/article/sisolak-announces-statewide-public-school-closures-until-april-to-
reduce-coronavirus-spread; see also Jackie Valley, Michelle Rindels, Sisolak calls for state office closures,
limits on large gatherings to slow ‘rapid spread’ of coronavirus, The Nevada Independent. (March 15, 2020)
https://thenevadaindependent.com/article/sisolak-calls-for-state-office-closures-limits-on-large-gatherings-
to-slow-rapid-spread-of-coronavirus.

12 See Daniel Rothberg, Michelle Rindels, Jackie Valley, City of Reno orders non-essential businesses to start
closing, The Nevada Independent (March 16, 2020) https:/thenevadaindependent.com/article/city-of-reno-
orders-all-non-essential-businesses-to-close-at-10-a-m-tomorrow; see also Megan Messerly, Jackie Valley,
Sisolak orders statewide closure of nonessential businesses, including casinos, following in footsteps of other
states, The Nevada Independent (March 17, 2020) https://thenevadaindependent.com/article/sisolak-to-order-
statewide-closure-of-non-essential-businesses-including-casinos-following-in-footsteps-of-other-states;  see
also Press Release, Nevada Health Regions COVID-19, Risk Mitigation Initiative (March 17, 2020)
https://mvhealthresponse.nv.gov/wp-content/uploads/2020/05/NV-Health-Reponse-COVID19-Risk-Manage
ment-Initiative-1.pdf.

13 See Jackie Valley, Megan Messerly, Sisolak prohibits indoor, outdoor gatherings of more than 10 people in
new emergency directive, The Nevada Independent (March 24, 2020)
https://thenevadaindependent.com/article/sisolak-prohibits-indoor-outdoor-gatherings-of-more-than-10-
people-in-new-emergency-directive; see also Exec. Declaration of Emergency No. 007 (March 24, 2020)
https://mvhealthresponse.nv.gov/wp-content/uploads/2020/05/NV-Health-Reponse-COVID19-Risk-Manage
ment-Initiative-1.pdf.

14 See Riley Snyder, Sisolak extends COVID-19 shutdown until end of April, urges residents to shelter-in-place,
The Nevada Independent (April 1, 2020) https://thenevadaindependent.com/article/sisolak-extends-covid-19-
shutdown-until-end-of-april-urges-residents-to-shelter-in-place; see also Exec. Declaration of Emergency No.
010 (Apr. 1, 2020) https://nvhealthresponse.nv.gov/wp-content/uploads/2020/05/Declaration-of-Emergency-
Directive-010-Stay-at-Home-3-31-20-1.pdf.
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there are still restrictions on businesses and strict adherence to social distancing
guidelines.

C. Impact on jobs and economy.

As a result of the Coronavirus Pandemic, Nevada’s unemployment rate soared to the
highest in the nation, with impacts seen across the state.’® In fact, Nevada Department of
Employment, Training & Rehabilitation (DETR) chief economist David Schmidt said that
the State’s April unemployment rate was 30.1 %, which is the highest unemployment rate
ever recorded for any state in any month, including in the Great Depression. 6 According
to the DETR April 2020 economic report, statewide jobs decreased by 18.0%, a loss of -
254,800 jobs since April 2019 for an employment level of 1,159,800, a trend reflected in the
Metropolitan Statistical Areas (MSA). The Las Vegas MSA declined at a rate of 20.8% or
214,500 jobs for an employment level of 817,500. In the Reno MSA, the decline was at -
9.9% or -24,500 jobs for an employment level of 222,400. The Carson City MSA lost jobs at
the rate of -12.4% or -3,800 jobs for an employment level of 26,900. Changes are seasonally
adjusted to show underlying trends in employment. The State’s seasonally adjusted
unemployment rate was 28.2% in April, 6.9% in March, and 4% in April 2019. Unadjusted
unemployment rates for the State were 29.8% in April, 6.9% in March, and was 3.9% in

April 2019.

15 See Research and Analysis Bureau, Nevada has highest unemployment rate in the nation,; impacts seen in
areas across the State, Nevada Department of Employment, Training, and Rehabilitation (May 27, 2020)
https://cms.detr.nv.gov/Content/Media/April%202020%20Sub-State%20PR.pdf.
16 See Research and Analysis Bureau, Nevada has highest unemployment rate in the nation, impacts seen in
areas across the State, Nevada Department of Employment, Training, and Rehabilitation (May 27, 2020)
https://cms.detr.nv.gov/Content/Media/April%202020%20Sub-State%20PR.pdf.
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The largest impact was felt in Las Vegas, with an unemployment rate over 33% and
a decline in employment near 21%. However, no area of the state has been unaffected; the
Reno and Carson City MSAs saw employment declines near 10% and unemployment rates
near 20%, while the rural micropolitan areas of the state saw unemployment rates broadly
ranging between 10% and 20%.

As of June 23, 2020, employment grew in all major metropolitan markets. However,
despite the growth over the month, statewide jobs decreased by 17.3% or 245,300 jobs since
May 2019, a trend also reflected in the MSAs. The Las Vegas MSA declined at a rate of
21.3% or 220,400 jobs for an employment level of 813,100. In the Reno MSA, the decline
was at 11.7% or 29,000 jobs for an employment level of 218,300. The Carson City MSA, lost
jobs at the rate of 11.4% or 3,500 jobs for an employment level of 27,300. These employment
estimates are seasonally adjusted figures accounting for regularly seen seasonal changes
to show underlying trends.

The devastation caused by COVID-19 and the federal and state government’s
responses related thereto was akin to an unexpected earthquake that was followed by an
overwhelming economic tsunami which immediately impacted employment in a way that

has never been experienced in modern U.S. history. The following graphs illustrate:
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The surge in unemployment insurance activity that Nevada has experienced since
the closure of non-essential businesses in the state is not only far beyond anything the state
has previously experienced, it is so far beyond any prior experience that there are no
reasonable comparisons that can be made. (Ex. 1 to Respt Opp’n. to Pet. for Writ of
Mandamus, Decl. David Schmidt, at 4). This surge in activity happened with far greater
speed, and peaked at a far greater magnitude than any other time in the 82-year history of
the unemployment insurance program in Nevada. Id. According to Chief Economist
Schmidt, recessions are by their nature typically a relatively fast downward cycle driven
by diminished confidence, consumption, and investment. (Ex. 1 to Resp’t Opp’n. to Pet. for
Writ of Mandamus, Decl. David Schmidt, at 5). But "fast" in such terms means unfolding
over several months. This timing traditionally allows the opportunity for unemployment
insurance programs to respond to increasing workload with a proportional increase in

staffing.
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From February 1986 to February 2020, the period for which consistent weekly
records are available from the US Department of Labor the largest-ever week-to-week
increase in initial claims in Nevada was 3,457 the week of January 10, 2009. 1d. The year
of 2009 would go on to be the worst year Nevada's unemployment insurance program had
ever experienced, paying out over $1 billion in regular unemployment benefits on over 3.7
million individual weeks of benefits. Id. Weekly (continuing) unemployment insurance
claims peaked in May 2009 at 80,429 in the regular unemployment insurance program. Id.
Over 2009 and 2010, including federal benefit programs in place at the time, Nevada would
pay out approximately $3.8 billion in benefits. Id.

In contrast, Schmidt points out that, due to the policy-driven temporary closure of
non-essential businesses, Nevada was hit by a flood of activity absolutely unprecedented
in both speed and scope. (Ex. I to Resp’t Opp’n. to Pet. for Writ of Mandamus, Decl. David
Schmidt, at 6). In this regard, just 2,317 initial claims were taken the week of March 7,
reflecting employment separations in the week of February 29, 2020. Id. This number rose
to 6,364 the following week, temporarily breaking the January 2009 record for the
largest week-to-week increase in initial claims, increasing by 4,047 over the previous week.
Id. In the next following week Nevada took 92,309 claims, an increase of 85,945. Id.
This circumstance is not just record breaking. It is not just an all-time high. It is an
increase 20 times higher than the record established over the previous 34 years of
published data, and it is certainly the largest that has been experienced since the inception
of the unemployment insurance program. Id.

This flood of claims descending on a staff that was staffed to handle roughly 2% of

that number mirrors the truly monumental challenges Nevadans were facing across the
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state. (Ex. 1 to Resp’t Opp’n. to Pet. for Writ of Mandamus, Decl. David Schmidt, at 7). Prior
to March 2020, the largest number of initial claims in a single week was 8,962. Id. Since
March 2020, Nevada has yet to get down to that previous all-time high, with initial claims
dropping to 10,350 for the week of June 20, 2020. Id. Prior to March, Nevada was
averaging just under 10,000 initial claims every month. Id. The first week of this closure

DETR processed nearly double that amount every single day. Id. DETR continues to

process over 10,000 initial claims every week. Id.

While the scale of the change alone was far beyond anything Nevada had ever
experienced, another significant factor affecting operations and claims processing was the
speed of that shift. (Resp’t Opp’n. to Pet. for Writ of Mandamus, Ex. 1, Schmidt Decl., at 8).
The then-historic claim levels in January of 2009 rose to that point over the course of 4
years, from a low in 2005. The COVID-19 surge hit over the course of just 2 weeks - DETR
experienced a 40x increase in workload (on a weekly basis) in a period of time 100x
shorter than the run-up from 2005 to 2009 and this surge of claims continued to roll in
week after week as claimants were able to work through the bottlenecks in the system. Id.

D. Media Coverage of the Crisis.

While there have been a number of media deep-dives into Nevada’s unemployment
pandemic, the Nevada Independent has been at the forefront of analyzing and reporting
and on of Nevada’s Unemployment Insurance System. It reported that the State reported
313,009 standard unemployment claims in its update for June 19. From March 8 through

June 20, there were 520,653 initial claims filed in Nevada. At that time, the State had paid

Page 23 of 310




10

11

12

13

14

15

16

17

18

19

20

21

25

26

out more than $1 billion in regular unemployment benefits and $1.5 billion in FPUC
insurance.l?

Outside of Nevada, news outlets such as the Washington Post noted that workers were
being pushed to the brink of hardship because of delayed unemployment payments. That
article told the story of phone systems that didn’t work, visits to state offices that were
fruitless, and struggling workers who did not have savings to dip into during the crisis.
One laid off worker spoke to the dire financial state she was in: “We’ve been only able to
make half payments on everything . . . we bought a large amount of groceries and have
been taking things out of the freezer, but as the weeks go by, it’s hard to figure out whether
to pay bills or whether we have enough food to last the week.”® Nationally, however, 57%
of claimants have been paid, an increase since April of over 10%. If anything, the trend is
that states are getting better at delivering benefits. But, there are many states, like
Nevada, have struggled. Id.

Contrasting the gloomy outlook—and in no way downplaying the severity of those who
have not received benefits—a June 25, 2020, Las Vegas Review-Journal article explained
that Nevada is performing better than most states in paying unemployment claims, even
as residents were dealing with poor phone lines. Compared to other states, the article

noted that 87.7% of all claimants received their benefits within one week of filing, which

17 See Michelle Rindels & Riley Snyder, The Indy Explains: What’s happening with Nevada Unemployment
Insurance? Initial claims for regular and PUA unemployment benefits up in past week, The Nevada
Independent (June 25, 2020) https:/thenevadaindependent.com/article/the-indy-explains-whats-happening-
with-nevada-unemployment-insurance.

18 See Elie Rosenberg, Workers are pushed to the brink as they continue to wait for delayed unemployment
payments, Washington Post (July 13, 2020) https:/www.washingtonpost.com/business/2020/07/13
/unemployment-payment-delays/.
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was 17t in the nation compared to other states. The article brought to light the struggles
DETR is facing, as the record number of claims has, in effect, overwhelmed the system.19
III. Pre-pandemic and post-pandemic Nevada Unemployment insurance

program.
A. The Employment Security Division.
i. Mission and purpose.

The Department of Employment, Training & Rehabilitation (DETR) is the state’s
lead workforce development agency. It consists of divisions that offer workforce-related
services, job placement and training, services for people with disabilities, investigation of
claims of discrimination, unemployment insurance benefits, labor market data and more.
Many of these services are provided through Nevada JobConnect career centers.

The Employment Security Division (ESD) is within DETR, and is a combination of
Unemployment Insurance, Workforce Development, and the Commission on Postsecondary
Education.

e Unemployment Insurance is responsible for collection of employment taxes and
provides temporary wage replacement for workers who are unemployed through no
fault of their own.

e Workforce Development provides a combination of services, community support, job
training and education that positions an individual for success in the workforce.
Business engagement activities connect business to a qualified workforce and
develop employment opportunities for individuals in the workforce.

e (Commission on Postsecondary Education serves as the approval and licensing

authority for degree-granting and non-degree granting postsecondary educational
institutions, both public and private and for-profit and not-for-profit.

19 See Subrina Hudson and Arthur Kane, Nevada Paying Unemployment Claims Faster Than Many States,
data shows, Las Vegas Review-Journal (June 25, 2020) https:/www.reviewjournal.com/business/nevada-

paying-unemployment-claims-faster-than-many-states-data-shows-2059502/.
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ESD’s vision is “Creating Success for Businesses and Nevadans.” ESD’s mission is:
“We exist to empower a vibrant labor market in Nevada by creating business and worker
connections with high-quality demand-driven services.”

1.  Kimberly Gaa, Administrator.

Kimberly Gaa became the Administrator of the Employment Security Division in
August of 2019. As Administrator, Gaa has administrative authority and responsibility for
three key components of services within the ESD: the unemployment insurance
compensation program(s), the workforce services program(s), and the post-secondary
education program(s). Gaa’s position also includes charges over the state’s Employment
and Training Services, membership in the National Association of State Workforce
Agencies (NASWA), and various other local, state, and federal partnerships. Further, Gaa
is responsible for oversight of the State’s Unemployment Insurance Program, which is
responsible for the collection of employment taxes and the payment of benefits. This
includes the administration, operations, support, personnel and budget of the state’s
unemployment insurance program(s).

Prior to becoming Administrator of the ESD, Gaa was the Administrator of the
Information Development and Processing Division (IDP). She served in this position
beginning February of 2017. This position is typically referred to as the Chief Information
Officer for Information Technology (IT)—responsible for DETR’s technological systems and
infrastructure, specifically DETR’s business applications, production databases, hardware
infrastructure, telecommunication network, and strategic technology projects. Here, Gaa
oversaw administration and operations of the agency’s IT personnel, functions, contracts

and budget, and implementation of new technologies and systems. During this period, Gaa
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was instrumental in the modernization of the state’s workforce and vocational
rehabilitation legacy systems to cloud-based platforms. Gaa also worked with her team to
improve security features in the state’s UI program, to initiate the translation of the Ulnv
system to Spanish, and to convert the existing phone systems to an improved, cloud-based
system. Additionally, it was during this time that Gaa completed and received her Certified
Public Manager certification.

Before her role in the IDP, Gaa served as Chief of the Bureau of Disability
Adjudication, Rehabilitation Division and, before that, as ESD Manager II/Call Center
Manager for the Unemployment Northern Call Center. When Gaa first joined DETR as an
ESD Call Center Manager in August of 2012, she was the manager predominantly
overseeing the claim examiner staff. Her responsibilities included policy implementation,
operations support, and personnel management for the Northern Call Center. After almost
two years in this position, Gaa became the Chief of the Bureau of Disability Adjudication,
Rehabilitation Division. Here, Gaa oversaw the administration, operations, personnel,
budget, and IT infrastructure of the State’s medical determination bureau for federal Social
Security Disability benefits. While in this position, Gaa was awarded the Social Security
Deputy Commissioner’s Team Award and the first DETR Management Excellence Award.

Outside of her work at DETR, Gaa served the community in numerous state and
county public service positions. She also has been a certified Category I, II, and III Peace
Officer in Nevada and Washington for over a decade. Gaa holds an Associate Degree in Law
Enforcement from Western Nevada College, a Bachelor of Science from the University of

Nevada, Reno, in General Studies and Business, and is currently pursuing her MBA.
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Ms. Gaa 1s the State’s Administrator for the Employment Security Division. (See
Resp’t Opp’n. to Pet. for Writ of Mandamus, Ex. 2, Decl. Kimberly Gaa, § 1). She has held
that position since August 16, 2019. In this position, she is the referenced statutory officer
under NRS 612.016. The position includes administrative authority and responsibility for
three components within ESD: Unemployment Insurance compensation programs,
workforce service programs, and post-secondary education programs. The programs are a
subset of the Federal Department of Labor — Employment and Training Administration,
and the Department of Education. Immediately prior to her role as EDS Administrator,
she administered Information Development and Processing for DETR from February 2017
until August 2019. Ms. Gaa’s prior experience is in law enforcement, which is why she has
a background in fraud and identity crimes.

111 David Schmidt, Chief Economist.

David Schmidt is the Chief Economist for DETR, a role in which he has served in
since February 2018. He is responsible for managing DETR’s Research & Analysis Bureau
and producing employment and unemployment statistics in conjunction with the Bureau
of Labor Statistics and the Employment and Training Administration. These statistics
include the Current Employment Statistics (CES), Local Area Unemployment Statistics
(LAUS), Quarterly Census of Employment and Wages (QCEW) and Occupational
Employment Statistics (OES) programs. While Mr. Schmidt served in this role, the Bureau
earned the “Data Insights and Innovations” award for their work identifying demographic
groups with high unemployment at a local level in a way that could be shared with and
exported to other states. Alongside this role, he also served as the Acting Deputy

Administrator for the Employment Security Division from March 2020 to June 2020.
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Prior to serving as Chief Economist, Mr. Schmidt has served as a Deputy Chief
Financial Officer for DETR, and as both a Supervising Economist and Staff Economist in
the DETR Research & Analysis Bureau, dating back to 2005. In these roles, he was
responsible for analyzing the state unemployment insurance trust fund, working with the
Employment Security Division and Employment Security Council to report on a variety of
aspects of the state unemployment insurance system including claims, payments,
determinations, appeals, overpayments, contributions and other programs. In 2009 he
received the Most Valuable Partner award from the Employment Security Division for his
work on unemployment benefit payments through the Great Recession. He worked closely
with both the Employment Security Division and State Treasurer’s Office in the 2013 Bond
issue which refinanced the state’s unemployment debt following the Great Recession. For
the last three years he has been the lead worker in compiling the Resource Justification
Model (RIJM), the workload-driven mechanism DOL uses to allocate Ul funds between the
states.

Mr. Schmidt has 15 years of experience working with Nevada’s unemployment
insurance system and has testified before the Nevada Legislature regarding
unemployment statistics on a regular basis throughout that period. He was formerly the
reporting and data validation subject matter expert during the planning, implementation,
and clean-up phases of the UINV system. He has extensive experience analyzing particular
data elements within the system, interpreting DOL guidance with regard to federal reports
and data validation rules, and applying federal guidance to Nevada’s unemployment
insurance system. He has experience working with a number of unemployment related

programs, including: TUEC, EUCO08 Tier 1, EUCO08 Tier 2, EUCO8 Tier 3, EUCO08 Tier 4,
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FAC, SEB, PEUC, PUA and FPUC extended benefit programs, as well as the regular Ul
program and has unique exposure across operational, accounting, and analytical
perspectives on the program.

iv. Troy C. Jordan, Esq., Senior Legal Counsel, DETR/ESD.

Troy Jordan is the Senior Legal Counsel for the Employment Security Division of
the Department of Employment, Training, and Rehabilitation, a role in which he has
served since May 2019. In this role he is responsible for drafting regulations and proposed
legislation, adjudicating petitions for judicial review based on the denial of unemployment
insurance program benefits as outlined in NRS Chapter 612, overseeing public records
requests pursuant to NRS 239, enforcing the Nevada Open Meeting Law Requirements at
public hearings by the agency, enforcement of the confidentiality provisions of agency data
contained in NRS 612.265 and 20 C.F.R. 603, handling collections and bankruptcy matters
for the agency.

Prior to serving in this role, Mr. Jordan has served as a Deputy District Attorney for
both Elko County and Carson City, a Senior Deputy Attorney General with the State of
Nevada, and he has 5 years of private practice experience. He has conducted over 40 jury
trials in his career and thousands of other court hearings. He has been licensed in Nevada
for 16 years and is also licensed in all federal courts in Nevada and the Ninth Circuit Court
of Appeals. His career has included four published opinions from the Nevada Supreme
Court, two of which occurred since joining the DETR team in 2019 as well as numerous
other oral arguments before the Nevada Supreme Court and the United States Ninth
Circuit Court of Appeals. Troy has also served as the Criminal Justice Section

representative to the ABA on behalf of former Nevada Attorney General now United States
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Senator Catherine Cortez-Masto when he worked at the Attorney General’s Office and is a
bar grader for the State of Nevada Board of Bar Examiners. Troy is an active member of
the State of Nevada FFA Foundation Board and the Lions Club.
v. ESD Staff pre-COVID-19.
Prior to the COVID-19 Pandemic and the government directives related thereto,
ESD staff consisted of 186 people. From March 2019 to March 2020, ESD employees
worked a total of 15,358 regular hours, while logging just 99.91 hours of overtime for this
twelve-month period.
vi. ESD Staff post-COVID-19.
Presently, ESD staff is comprised of 303 people. An organizational chart of ESD’s
current staffing can be found at Appendix 8-1 (Employment Security Division
Organizational Chart). Since the beginning of the COVID-19 crisis, 333 people working for

ESD have worked 192,707.63 regular hours, while logging 30,765.42 overtime hours.
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In addition to these ESD staff, an additional 370 staff have been working to
administer the PUA program. See Appendix 8-4 (Employment Security Division COVID

Staffing Statistics).

e S e o B
5. Quantity of other state resou

In a July 3, 2020 DETR Written Press Conference Q & A, DETR announced that of
the 133 recently-reported approved positions for ESD support, 108 had been filled. See
Appendix 16-14 (DETR Written Press Conference Q&A (Jul. 3, 2020)); See also Appendix 8-
2 (Employment Security Claims Examination & Placement Occupational categories).

vii. Funding.

After the beginning of the post-COVID crisis, emergency administrative grants were
provided to states (with distinct requirements). In this regard, “Section 4102” money was
to be used for administering unemployment compensation for “taking such steps as may be
necessary to ensure adequate resources in periods of high demand.” See DOL UIPL 13-20
dated March 22, 2020 at p. 3.4. There was $10.6 million in the Families First Act funding
(and UIPL 13-20 explains that funding). These funds were made available by DOL to help
respond to the COVID Pandemic, prior to the existence of the CARES Act, and states have
the widest latitude in spending these funds (could be UI or other sources).

However, in the context of increased Ul demands and CARES Act implementation

and contract needs pending later DOL reimbursement, this is a very limited pot of money.
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As of roughly the middle of May, Nevada had done everything necessary to apply for the
two tiers of funds and those funds are available to Nevada in the ASAP system. Because
these are the most flexible dollars, they should also be the last dollars spent, after: UI grant
funds; Ul above base funds; CARES implementation funds; CARES ongoing
reimbursements. Here is a summary of funds received for federal fiscal year 2020:
» Administrative support fund: the Department of Labor Employment and
Training Administration Formula Grant unemployment insurance the total
award at this time 1s $26,253,383;
» Families First Coronavirus Response Act One-Time funding of $10,684,454
» CARES Act: PUA one-time funding of $1,802,280;
» CARES Act: FPUC one-time funding of $153,610; and
» CARES Act: PEUC one-time funding of $191,892 .
B. Nevada’s unemployment insurance program (general overview of
program).
DETR provided a graphic that is insightful in itself; it displays the State of Nevada’s

unemployment insurance vs. unemployment by month, including the UI program.
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58,641

INITIAL UI CLAIMS

189,007

CONTINUED (WEEKLY) CLAIMS

= NUMBERS REFLECT CLAIMS FROM THE PREVIOUS WEEK ENDING
April 11, 2020.

INITIAL CLAIMS DOWN 26% COMPARED TO LAST WEEK
CONTINUED CLAIMS UP 57, 886 CLAIMS FROM PREVIOUS WEEK.

NEVADA'S INSURED UNEMPLOYMENT RATE, WHICH IS THE RATIO OF
CONTINUED CLAIMS TO COVERED EMPLOYMENT, WAS 13.8 PERCENT
IN THE WEEK, UP FROM 9.6 PERCENT A WEEK AGO.

For a snapshot in time, to give context for Ul claims after COVID, in the week
preceding April 11, 2020, there were 58,641 initial Ul claims. That same week there were
189,007 continued weekly claims.

The following graphs show the continuing trend:

Outcomes, Initial Claims through May 2, 2020
= BWIEJTTWB‘ Weekly claims for benefit week ending 4/25

Training sa¢ Rebasiiation

Weekly Claims

Able to File
358,320

Weeks Paid;
234,259

N

Employed, Not
Eligible; 9,977

Insufficient Wages,
16,967

Week Not Filed: Pending Issue(s);
42,014 35,103

Initial Claims

Of those weekly claims that were filed for benefit week ending 4/25 where the individual was unemployed, 76.5% were paid.
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Outcomes, Initial Claims through May 9, 2020
N PE.JR.“ Weekly claims for benefit week ending 5/2

Training and Sehadistaton

Weekly Claims

Able to File
376,881

Weeks Paid;
255,473

Not Eligible for ™.

ui; 78,508

Employed, Not
Eligible; 9,849

Insufficient Wages;
16,995

Week Not Filed; Pending Issue(s);
Initial Claims 43,371 51,193

Of those weekly claims that were filed for benefit week ending 5/2 where the individual was unemployed, 78.9% were paid.

i.  What was the process for filing a “UI Claim” prior to the pandemic?
1. Qualifying criteria for eligibility.20
Only “unemployed” claimants can receive benefits. A claimant is unemployed,
pursuant to NRS 612.185, if he or she performed no work and earned no wages or worked
less than full-time and was paid less than his or her weekly benefit amount. A claimant
cannot be paid unemployment benefits for any week if: (1) he or she worked full-time; (2)
he or she had earnings during the week equal to or more than his or her weekly benefit
amount; (3) he or she was self-employed in any capacity, or (4) he or she is on a leave of
absence. A claimant must have been let go for a reason not caused by them: such as

discharge for misconduct or quitting without good cause. NAC 612.120.

2The statutory criteria for eligibility for benefits and extended benefits is found in NRS Chapter 612, sections
375 — 3786.
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2. Process for determining eligibility.2!

To receive unemployment benefits, a claimant must do the following: First, the
claimant must file a weekly claim. NRS 612.375. Weekly claims that are filed late (7 days
after weekend date) may be denied. A claimant can submit a claim using an automated
system called QuickClaim, using DETR’s internet claim filing system, or in person. Second,
the claimant must be able to work, which means he or she must be mentally and physically
capable of working a normal work week. Third, a claimant must be available to work,
which means he or she must be willing to accept bot full-time and part time work. This
also means a claimant must have transportation and have made childcare arrangements.
Fourth, the claimant must be actively seeking work, which means he or she must meet the
availability requirements and make a good faith effort to obtain work. Id. A claimant must
also report any retirement or pension payments. Id.

Regarding actively seeking work, the claimant must be seeking work for which he or
she 1s suited and has adequate experience for, and he or she must seek work in a method
that is most likely to result in employment. The claimant must also apply with the
individual who has authority to hire him or her. Further, if an employee is registered and
on the out-of-work list with the union, he or she must meet reporting requirements with a
union. The claimant must be willing to accept the same level of pay and hours as is
customary for his or her line of work. And the claimant is encouraged to participate in
alternative work search activities. To document these ventures, the claimant must keep

weekly records of his or work search activities. See NRS 612.392.

21The statutory criteria for eligibility for benefits and extended benefits is found in NRS Chapter 612, sections
450 — 533.
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DETR offers assistance for those seeking employment through Nevada JobConnect.
If a claimant is selected, he or she will receive a notification letter and an appointment will
be set. A Nevada JobConnect representative will advise the claimant throughout the
process. If a claimant refuses reemployment services, after he or she is offered them, the
claimant’s benefits may be delayed or denied if the claimant does not have a justifiable
reason. See NRS 612.375(2). See NRS 612.392.

There are a number of other reasons why a claimant may be disqualified. If they:
fail to apply for or accept suitable work, NRS 612.392; participate in a labor dispute, NRS
612.395; receive disability payments for an on-the-job injury, NRS 612.185(3)(b); withhold
or give false information that affects their claim, NRS 612.445; receive vacation pay, wages
in lieu of notice, severance pay, or deductible retirement equal to or greater than their
weekly benefit, NRS 612.430, 612.420; are resident aliens, NRS 612.448; are between
academic terms, NRS 612.434; or return to work and continue filing for benefits.

3. Application process.

The State of Nevada Unemployment Insurance Claimant Self Service (CCS) system
provides claimants an online system so that they can file unemployment insurance claims,
weekly claims, check the status of their existing claims, and provides information to
claimants. See Appendix 4-2 (State of Nevada Unemployment Insurance Guide to Online
Claimant Self Service, p.2).

The system, seemingly, has a user-friendly basic navigation system that allows for
users to input their information on drop down menus, and select “yes” or “no” to questions.
That said, as with most systems in government, the system seems outdated. It requires

claimants to use back buttons within CCS, instead of the internet browsers back button.
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a. Step 1: registering as a new claimant.

The first step in the online claims process is to create a new online claimant account.
Doing so involves creating a username and password, providing other basic information,
and setting a security questions and image. After creating an account, a claimant should
continue with the instructions on how to complete registration and apply for benefits. Once
a claimant gains access to the system, he or she should validate that their registration
information is still accurate and then proceed to the instructions on Applying for Benefits
to file a new claim. All claimants, including those who have filed using our former internet

claim system, will need to create a new online claimant account in order to access CSS.

Sipn Up For A New Accout

Webste Terms of Use Agroement

Palch murked with an atedck * ere cegured ~
SEN * (999.99.5099) | L
Fast Name dav.ay 5 3 webcite mantanad on the Werd Wide Web by the
Qe of Neada, ODepartment of Cogloyment, Tranng  and
Last Name | Refubdtaton, “The Ste™ or “ste™ sefes D woaw oy, “er.”™ of
Mother's Maiden Name (et name colecttvnly “Users,” refers to any party who accesses the ste,
sedy) * Whyy do i nesd thes? "Dapartient” refars 10 Nevada Department of Emplayment, Tralring
el Addras and RebabMabion. “Access" means viewng o otherwise obtatning
g L - danmation ocated oo glow.0oy. "Agreamont” rofars to these torms
Cortact Phora of use and any aubsequant moscation.
D = ™1 ¢ / 1
J Daty of Suth 7] (i ) 2 . 3
> Create 3 Lsmane By acressing the Ste v the Wardd Wide Web or any other medum,
e e and sewass Ao L comiWiass svessad o e Taane ¢

(reata 3 Smmand

1 accept the User Agresment

Retype your Passwand

Create 2 VR FIN

Rty FIN

After registering, the claimant needs to verify their account. This page tells the

claimant their information needs to be accurate or there may be delays.

Page 38 of 310




10

11

12

13

14

15

16

17

18

19

20

21

25

26

Wednesday, November 20, 2019

Soddl Secunty Runiber

i

.

*kk STOP ***

Frst Name
L3 Nane

|
|
“nl_h' s aaale oot cnlec o BN Please double check your
[
[

iy Name, Date of Birth, and SSN

Lantac Phone

Oate of Sath J Any mistake in these items may cause significant
Ta— [Mverbe2its delays in processing your claim.
If you need to correct the information displayed
please click the Back button. If your information is
correct click the Submit button to continue.
T v |

b. Step 2: completing the claimant’s registration.

After creating an online CSS account, the next step in the filing process is to complete
online registration information. Doing so involves the following:

* Entering Personal, Address, Contact, and Demographic Information

* Reviewing and/or updating Wage and Employer Information:

The system saves responses as a claimant move from screen to screen. If the claimant
leaves the system without completing the registration or claim, the claimant has seven
calendar days to log back in to complete filing. After seven days of inactivity, the system
erases any partially saved information and the claimant will have to start over. The benefit
period 1s based on the date the claimants’ claim is completed, not on the date the claimant
started.

After a claimant inputs the information required for a claim, CCS directs the
claimant to the “Unemployment Insurance Benefits Estimator.” This is a preliminary

assesment of the claimant’s potential eligibilty for unemployment insurance benefits.
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% Good Morning JUAN LOPEZ Thursday, December 21, 2017 | @ Hsip | Contact | Resources | Logoff
NTINSURANCEYBENEFITSYESTIMATORY
U mompdogamont Sonsis vawce e v i
HI:&SI‘AI‘!]W.?\,":S"v-:f Stor W ; #
»_Clammant Homepage Bt st ORISR
»_Change Personal Info — . — "
» Change IVR PIN S Bame Pl o the fienk T o thes Rast e Cimeiien! Galeriar chrtive ot tha:lmovou Mot arication. The fet o ot (ki) kool balow e

(#1) 07/01/2016 through » (#2) 10/01/2016 theough (#3) 01/01/2017 through (#4) 04/01/2017 through
09/30/2016 12/31/ 2016 03/31 06/30/2017

ADVISEMENT: Plaas do oot P ——
s Your Intemet browser
Back” buttone. In the avant
o &

Weaidy Benefit At $320.00 Number of Wesks 25

Print § Claimant Homepage | | Continue to Flie Claim

JINV CSS 2017-12-14 10:46:06 UAT

e Capgeminiincoiasontien=th - §]Pros ORACLE

c. Step 3: applying for benefits.

After a claimant completes registration, he or she is ready to apply for benefits.
Doing so involves: providing required eligibility information; verifying and updating
employment history and information about the claimants last employer; providing
information about the claimant’s separation and his or her work search; reviewing
information he or she entered in submitting his or her claim; and providing additional

information through dynamic fact-finding, if prompted.

Page 40 of 310




10

11

12

13

14

15

16

17

18

19

20

21

25

26

For example:

*_Initial Filing
»_Employment
»_Separation

» Other

b Work Search

| »_Summary
» Subn:it

¢ _Confirmation

4

Good Morning JUAN LOPEZ Thursday, December 21, 2017 | @ Help | Contact | Resources | Logoff

JUAN LOPEZ CLAIMANT [D: 5274896

S marked with an astersk * are roquired.
Have you filed for and recaivad payment for workers' compensation for an injury you received on the job? O ver O Mo
If yes, ploase provide the date you started receidng dsability payments '*-"] (mm/dd/yyyy)
Are you ssif-emploved ? O ves O no
Are you attending school or training ? O ves O no
Are you mentally and physically able to work? Q ves O N

Is there any othear réason why you cannot seek or accept immadiate work

: - Oves O
(such as child care, transportation, care of a family member, etc.)? ) Yes U No

Have you refused any job offer | referral since 08/27/20177 * O ves O Mo
Have you worked two or more gn-call assignments since 08/27/20177 O ves (_>) No
Have you workad two or more assignments for 3 temporary agency sinca 08/27/20177 0O ves O no
Have you workad for two or more different employers since 08/27/20177 O ves O Mo

JINV CSS 2017-12-14 10:46:06 UA

i Cappeming i comteatonwn  [§lPros ORACLE

A claimant has to list every employer for which he or she worked during the base

period (last 18 months). He or she needs to list the type of employment and information

regarding former work assignments.

For the “work search” section, the employee needs to provide the following:

bt

Wnvaplogment Jhoswonme

»_Initial Filing

» Other

¢ Work Search
R i

* Submit
e

»_Confirmation

Good Afternoon JUAN LOPEZ Thursday, December 21, 2017 | @ Hslo | Contact | Resources | Logoff

JUAN LOPEZ CLAIMANT 1D: 5274896

Fields marked with an acterick * are reguired
Primary Occupation you ane seeking? * l u

Note: Please note information provided on your primary and secondary occupations may be
used for job placement assistance. You must ba willing to seek and accept work for which

you have skills and/or education.
Sacondary Qccupation you are seeking? | |
Choose a JobCannect office In the area you look for work vl
What 5 your lowest rate of pav you will accept for the type of work you are seelung? $ [ per I E
Ara you willing to work any dav of the week normal to the occupation you are seeking? O ves O N0
Are you willing to work any shift normal to the ocoupation you are seeking? * Q Yes C_‘,’ No
What round tnp distance will you travel to seek and scoept work? n mies
Are tools, licensa, or permits required for the work you are seeking? QO ves O no

If yes, do you have the tools, licenses, or permits to perform the work you are seelong? O ves O no

JINV CSS 2017-12-14 10:46:06 UAT
i Capeeminiiacolusorionwes  [JIPros ORACLE
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A summary screen follows this, and other pages that were left out of this

memorandum, that allows the claimant to edit any information that needs to be changed.

% Good Afternoon JUAN LOPEZ Thursday, December 21, 2017 lﬁﬂablcnrmlmeslwooﬂ

S memspplogment Sonss vermee

Date of Birth 01/01/1960 Gander: Mae
|>_Initial Filing First Name: Juay Mothers Maidan Name: TEST
'_,[."mme"‘ Last Name: LOPEZ Withold Federal Tax? No
| _Separation O Number of Addtiona! Household Membersthat o

b Other = Provide Income to the Home:

» Work Search Suffx: Are you required to pay Child Support? No
» Summary Othar Last Name Usad {1): Chid Support City:

»_Submit Other Last Name Usad (2): Chid Support State

*+ _Confirmation Other Last Name Used (3); Child Support County:

Mailing Address: 1320 S QURRY ST Maiing Address Gity: Carson City
Mailing Address State: Nevada Maling Address Zip 89703
Residantial Address Country:
Residential Address: Residential Address City:
Resdential Address State: Resdential Address Zip:
Closest JobConnect Office Coenmuter:

“Ealt
Primary Phone: Ext: Altemate Phane: Ext:
Call Phone; Fax Number
E-mail Address: Preferred Contact Method Ml

“EdIL_
Hghest Grade Completad 12 - Twelfth Grade Disabled: No
Degroe Completed: zmﬁ%rme - H5 Graduate OR Disabled w/ Vetaran: No
Race: Choose Not To Answer U.S. Crizen Yes
BEhnicity: Choase Not to Answer Alien Ragistration Numbes:

Alien Ragistration Expiration

m

Preferrad Language glish Date:

;
t;
!9|
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Finally, the claimant needs to submit his or her claim. The screen displays

following:

AL s pologgurecmd S et v

» Initial Filing
» Em rment
» Other
fammrnscir

» Work Search
l— "

b Sumunary

* Submit

» Cnnﬁrm.{lypn

| @ Help | Contact | Resources | Logoff

AN LOPEZ CLAIMANT ID: 5274896

Claim Effective Date 12/17/2017

Penalties for Falsification

WARNING
IMPORTANT UNEMPLOYMENT INSURANCE INFORMATION

Unemploymant Insurance Frawd is a felony = Nevada, You must be fully or partially unemployed as wall as able and avatlable for work In order 1o receive Unemployment
Insurance Benefits. 1f you commit fraud, you will be subject to significant finandial and administrative penalties, and may be prosacuted, Remamber 1o report any work
and all income from any source for each week you claim a banefit payment.

O Yes, I undarstand giving false statements or withholding Information In order to receive Unemployment Insurance Bensfits constitutes fraud.
O o, I will contact the telephone daim cantar to ensure T understand.

Benefits Rights and Information
For 2 full description of Benefits, Rights and Information cick here to read the Nevada Unemployment Insurance Facts for Claimants Handbook. You mary peint the
handbook If you wish.

[J 1 undarstand 1 must read the information In the Nevada Unemployment Insurance Facts for Claimants Handbook,
] 1 undarstand failure to read the Nevada Unemployment Insurance Facts for Claimants Handbook doss not relieve me of my ciaim filing responsibdities and does not
SErve 28 an excuse to prévent being found inaligible for benefits if I do not meet my responaibiities.
[[] 8y ciicking ths “Yes, T agree-File my dlaim” button below, I 2m agrasing to the responsibiitias within the Nevada Unempioyment Insurance Facts for Claimants
Handbook and understand the panalties for falsification

1 would Iiks 3 Nevads Unemoployment Insurance Facts for Clamants Handbook mailed to me

Backdating Claims

Nevada Unemployment Insurance Claims bacome effective on the Sunday of the week in which they are filed, Your daim & effectve 12/17/2017

A clain for unemployment insurance benefits is effective the Sunday of the week in which you file the daim. If you wish to raqueast benefit payment for any previous caim
weeks In which you were unemployed, you may continue to file your daim electronically to complste the fling process, To establish the badkdate for the prior weeks, you
will need to contact the Telephons Claim Center and speck with 3 represantative. Northern Claim Center 775-684-0330, Southern Claim Center 702-486-0350

If you are requasting a backdate of your claim, you will nead to file weekly daims for benefits while waiting for @ decsion on eligibility. Your claim will be on hold and no
benefit payments wil b2 issued until the backdate requast is resoived

NAC 612,110 (1c) states in part... In no case may a daim be predated more than 2 weeks praceding the week In which the claim s actually filed

UINV CSS

i Capeenminlmcoiasormanses  [IPros ORACLE

7-12-14 10:46:06 UAT
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If an issue arises from the claimant’s claim, he or she will then arrive on the “fact

finding” screen. It will show issues with the claim, along with facts, and request additional

information.
m Good Afternoon NIAN | OPF7 Thursday, December 21, 207 | @ Wein | Contart | Recources | | ngaff
" R E 'y | - 1= C r BTN
APPL BENEFITS:SFACTIFINDING!
iy ol e
JUAN LOPEZ CLATMANT 10D: 5274896
Information Due Link to Additional
Issue Type By Information

Avalable - Inzia 12/31/2017 Intendew: Available - Initisd
Medical Reasons - Initial 12/33/2017 LR

Initial

Interdew: School or Tranng

ol or Training - Other 12/31/2017

#® Capeeming incomseatienwan  [§1Pros ORACLE

The claimant will then receive a confirmation that the claim has been submitted.
The screen contains a confirmation number as well as additional information that the
claimant will need to begin filing weekly benefit claims. The claimant is encouraged to

print a copy of the information for his or her records.

Page 44 of 310




Good Morning MIKE ROSST Tuesday, February 6, 2018 | @ Help | Contact | Resources | Logoff

"WAPPLY FOR BENEFITS:JFILEYCUATM JCONFIRMATION

KE R CLATMANT 297337

The Nevada Department of Employment, ing and Rehabilitation 's committad to maeting our Fedaral and State Reguiremants to pay benefits when due as efficently
as possible, Please watch your Homepage (after you log into the daimant seif service application, dick on the Go to My Homepags lmk] for the current status of your
clam. If & has been less than 21 days since you filad your daim, we ask you to plsase aliow the process to be completad and not call to Inquire about the daim status.
Your Homapage allows you to chack on the status of your weelkdy payments.

7 AP —

) _Initial Aling

’ Emllb_ﬁp%ﬂl IF there are issues, they will be identified and listad on your Homepaga, Until these issues are addressad, your claim will be on hold and payment cannot be mace. Please

) Separation respond to inquires a5 soon as possile to avoid a delay in your paymert. You can provide the information nacessary by responding to our mail correspondence or by
=t clicking on the hypedinked issus(s) under the “Issues Delaying Payment” saction (hyperinkad issues are the ones that appear In biue and are underinad).

)y Other

» Work Search Your claim has been fied. The provided confirmation rumber is for tracking purposes. Copy It and keep it in 3 safe place until you receive your notice of eligibilty or
g incligibility. You may want to print this page in order to have the contact information handy.

Summary
)_Submit
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[ Confirmation Number: 7516591 ]
- -

How to daim weeks of Unemployment Insurance
There are two steps to Ul daims filng:
1. Establish a claim for banefits, which you have just done and
2. Certify 3 week of unemploymant and request 3 weekdy benafit psyment.

When you establish 3 daim for benefits, you have not requested 3 week’s payment, you have grested a diaim, To receive a weekly payment, you must use this Ulnv
systam OR call Into our weekly daim filing system callad QuickClaim the following Sunday, and request payment for the week. Caims bacome affactive In the wask they
are filed. A daim week is from Sundiay at 12:01 am to Saturday midnight. You may not daim a week’s payment urtl the week has ended.

For example, you created a claim for benefits on Friday, January 3rd,
The daim wesk ends Saturday, January 4th
You may daim the week ending Saturday, January 4th any time betwaan Sunday Janurary Sth — Saturday January 11th.

1f you wish to daim a week before the week you filad your daim, you must request a backdate when filing your daim. In order to racaive 3 backdate you must have an
explanation why you did rot file earfier, have been able, available, sesking work and provide a verifiable work search for the period of time you are requisting to be paid,

MﬁlimwmbmmemﬁanmmmdMMMMmlmmﬁlmoaul
daim you also registered for work in Nevada and meet this requirement. However, if you live outside Nevada, local Job Service off|
advise you how to register in that state.

Advisory: Al any time during caim filing, you may receive a letter or emall reguesting you appear in person at a Nevada JobConnect office and/or
participate n a reemployment program. Information regarding programs you must partiapate in If selected are found in the Nevada Unemployment
Insurance Facls for Claimants Handbook. Thi to ensure that Unemployment Insurance daimants continue to meet digibility requirements to
receive benefits, If you are selected, make sure to follow the instructions on the letter as fallure to do so may cause your daim to be delayed or
denjed

Print Claimant Homepage Logott

d. Step 4: claiming weekly benefits.

In order to certify eligibility, a claimant needs to file weekly claims for each week he

or she wishes to request benefits. As is stated supra, weekly claim filing begins on Sunday
at 12:01am, and end on the following Saturday night at midnight. A claimant may not

claim a week’s payment until the week has completed.
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A claimant logs in to the same system and clicks the “file weekly claim” link. He or

she will then file for the eligible weeks:

m Good Afterncon UISS WORKERX Thursday, December 21, 2017 | @ Melo | Contact | Resources | Logoff

CLAIMANT ID: 5274838
Our records show that you are eligible to file for Benefits for the following week(s). You will need to complete each week individually.

E—— Doyouvertiofiefar theweskof ol Gl et i

»_File Weekly Claim SSRGS 11/26/2017 to 12/02/2017?

FM File for the week of 11/19/2017 to 11/25/2017 Yas No Fled
.—wb;, File for the week of 11/26/2017 to 12/02/2017 Oves Ono O ves O No Avadable
» Confirmation File for the week of 12/03/2017 to 12/09/2017 Avatable
T‘_(I‘ai[ﬂ?tﬂ Homepage File for the week of 12/10/2017 to 12/16/2017 Avaiabie

Note: When answering the Weekly Claim gquestions, remember your answers should apply to that week only. Often the answers
vary from week 1o week, so pay dose attention to the week you are filing for and answer the questions accordingly.

- oo [

INV CSS 2017-12-14 10:46:06 UAT

o Capeenmini mcoissartonstn  [IPros ORACLE
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The claimant will need to submit his or her weekly search activity and submit a

certification.

% Good Afternoon UISS WORKERX Thursday, December 21, 2017 ) @ Help | Contact | Resources | Lopoff

T

| +_File Weeldy Claim occupabon you are seeking. Failure 10 provide the work search records may result in a delay or densal of your benefits

b Summary

) Submit List all of the employers you contacted o other types of actvibes you used for obtaining employment during the week

|—nro—— Click on one of the following knks for nstructions on how fo complete your work search activity record f you are a member of a Uinion Hinng Hall n good
»_Confirmation standing or if your work search requirements have been previously waived by the division

::'*HWW) contact name & title :’MW Type of Work Method 'Mor Results
T | I o] —]

' 1! [ I 2] ]

I = 1 ! I  —| — |

I = ' I | &3] =)

' 81 [ [ — | — |

UISS WORKERX CLAIMANT 1D: 5274838
Instnxtions

You MUST complete a weekly work search activity record for each week you file for unemployment benefits. It 15 your responsibiity to provide the required
information. Work search activity records may be reviewed at any time by both the Telephone Claim Centers and the JobConnect Offices, and you may be
required to provide suppomn? documentation. You must conduct several different work search activitias each week using methods customary to the

You may pent this page for your records

And as with the claim application, the claimant will receive a confirmation, unless

he or she is directed to a “fact finding” screen.

e. Other CCS functions.

Each time a claimant logs into CCS, he or she arrives on the “Customer Menu”

screen. Depending on a claimant’s status, he or she may see one or more of the following

links:

Go to My HomePage

Go to JobConnect

File weekly claim

Reactivate my Ul claim

Please contact DETR to file your TRA claim
Apply for extended benefits

Benefits held

Debit Card Website.
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Claimants can also reset their account through the link on EmployNv.Gov if they

are experiencing difficulty with applications. See Appendix 16-14 (DETR Written Press

Conference Q&A (Jul. 3, 2020)).

f. Appeal information.

An “Appeal Information” screen is available for claimants that displays the list of

appeals associated with his or her claim, along with the appeal date, employer (optional),

and current status of appeal.

(55

Y NS ——

b Customer Menu

» (Ialm.ml Homepadge
»_Change Personal Info
w&(\nﬂy Pref ) i
2 Change IVR PIN

+_Confirmation History

Good Aftemoon Wednesday, February 14, 2018 | @ Help | Contact | Resources | Logoff

INFORMATION

Appeal I Appeal Date Claimant Employer Status Level

01/16/2018 DANIEL WYNN LAS VEGAS LLC Schedued Appelate

}_Debit Card Website
e
b Determination Mistory

sy
> My Documents
| *_Online Forms Hearing Method : In Porson Hearing Location : In Person mm:gxf

ADVISEMENT: Messe ¢0 not
e your Internet  Drowvaeer

"Bock” butions. In the evere

you
plevious page, please Lty Issves Stabes w

B navigation: Ixtions o the Discharge for Miscondhuct - Other Scheduled Calmant
mornd ks on the et hand
sde of the screen.
Name Type OnBehalt Method Attendance
WYNN LAS VEGAS LLC Employer Employer In Person
DaNIEL Camant Clarnant In Person
Appeal Exhibits |
Marved Acoeet Packet

Mearing Date : 02/14/2018 Scheduled Start Time : 08:15 AM

feed %0 retum 10 @

Claimant Homepage

NV CS5 20185-02-08 11:45:02 VAT JDK 1.6

i Capeeminiincomseronws  [IPros ORACLE

From this screen, a claimant can select specific appeals to display a list of the hearing

history, including the hearing method, location, date/time, and hearing officer’s name. The
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claimant can also select the hearing record to display the list of schedule details. A
claimant may view the appeal packet, if available, once the hearing has been scheduled.
4. Timeline for rendering a determination on eligibility.
The timeline for rendering a decision was 21 days pre-pandemic, which was
regularly met. In many cases the decisions were made within 7-14 days. DETR has

provided the following charts that depict determinations for the Recession:

Separation and Nonseparation Determinations
Under 21 Days, Not Nevada, Great Recession

JVU.U%
80.0%
7’\‘ f\‘ﬂ
0.0%
50.0%
30.0%
20.0%
0.0%
0.0%
A A A& Q& & & B & O 0 .0 .0
P F S FF T FE S SO S
v v v , 3 v \ v v \ \ :
WY NIRS WY AR PR R AR > W
MR AV oV AT T Al OV AT BT AV o A T AV ol

e Sep Under 21 Nonsep Under 21
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This graph contrasts the determinations for COVID:

Separation and Nonseparation Determinations
Under 21 Days, Nevada, COVID Recession

100.0%
80.0%
60.0%
40.0%

20.0%

0.0%
1/1/2020 2/1/2020 3/1/2020 4/1/2020 5/1/2020 6/1/2020

e Sep Under 21 e Nonsep Under 21
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Further, in the 4th quarter of 2019, the following timeline was abided by:

Unemployment Insurance (Ul) Nonmonetary Determinations

4" Quarter of 2019
Timeliness
Ul Determinations Time Lapse
4th Quarter 2019
Nonseparations
separations

All

0% 10% 20% 30% 40% 50% 60% 70% 80% 90% 100%

W21 daysorless ®mmore than 21 days

In the 4'" quarter of 2019, 75.8% of all nonmonetary determinations were completed in 21 days or less, with 66.6% of
the separations and 84.8% of the non-separations completed in that time frame.

Overall, Nevada ranks 4th in separations—with 93% of a time lapse within 21 days.
For non-separations, it ranks 17th, with above 93% of time lapses within 21 days. See
Appendix 15-1 (Unemployment Insurance (UI) Nonmonetary Determinations 4 Quarter of
2019).

5. Resolving problems with applications.

If an issue arises from the claimant’s claim, he or she will then arrive on the “fact
finding” screen. It will show issues with the claim, along with facts, and request additional
information. A claimant can call the Unemployment Insurance hotline to provide

clarification. They can also respond in writing or provide documents based on instructions
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from either the adjudicator or claims examiner. DETR also maintains a hotline for Nevada,
Southern Nevada, and one for out of state and rural Nevadans that allows claimants to call
if there are problems.

Further, the DOL requires that claimants who are potentially eligible for UI not be
paid PUA until UI eligibility is resolved. At the change of each quarter, a new quarter of
wages become available to claimants to potentially establish Ul claims. See Appendix 16-
14 (DETR Written Press Conference Q&A (Jul. 3, 2020).

6. Fraud.
a. Obligation to monitor fraud.

DETR and ESD take fraud seriously and regularly monitor fraud and respond to
fraudulent unemployment insurance claims. NRS 612.445 makes it a crime for people to
lie in order to obtain or increase their unemployment insurance benefits by: (1) failing to
properly report earnings; (2) filing a claim for benefits using the social security number,
name or other personal identifying information of another person; (3) filing a claim for or
receiving benefits and failing to disclose any compensation for a temporary total disability
or a temporary partial disability or money for rehabilitative services; or (4) any other
intentionally fraudulent act or omission. Fraud can be reported to DETR via phone or
online.

There is a repayment remedy for ESD. Under NRS 612.365, if an overpayment
occurs, the person receiving the overpayment is liable to repay the program, including if
the overpayment is for fraud. NRS 612.445 requires repayment for benefits received by

making false statements and outlines additional punitive penalties for fraud.
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DETR did note that most information regarding its obligation to monitor fraud is not
accessible by persons outside of authorized personnel. However, program integrity is a
requirement outlined in the DOL guidance and cited in each UIPL issued.

There are other examples of federal requirements to monitor fraud, generally:

e Executive order 13520: requires that the U.S. Department of Labor
(Department) compile quarterly reports on high-dollar improper payments
identified within the Unemployment Insurance (UI) Program. State Ul
agency Benefit Payment Control (BPC) units are responsible for identifying
and recovering Ul overpayments. The Department requires state agencies to
report the number of high-dollar overpayments identified by state BPC
operations on the Employment and Training Administration (ETA) 227 -
Overpayment Detection and Recovery Activities report

e Office of Inspector General Hotline: The OIG operates a hotline to receive and
process allegations of fraud, waste, and abuse concerning DOL grants,
contracts, programs and operations. The OIG also addresses allegations of
criminal activity and serious misconduct involving DOL employees. Moreover,
the OIG has jurisdiction to investigate allegations of labor racketeering and
organized crime influence in the workplace, including the misuse of union
benefit plan assets or power, labor-management relations, and internal union
affairs.

b. Fraud program.

There are a number of resources the State of Nevada relies upon for fraud. First, it
can turn to the Department of Labor’s monitoring. Second, it can turn to the NASWA
Integrity Center. The mission of NASWA'’s Integrity Center is to help Ul agencies prevent,
detect and recover improper payments, prevent fraud and promote integrity. The Integrity

Knowledge Exchange provides a platform for states to retrieve and share widely applicable

resources, state-specific resources and promising practices for Ul operations. The Integrity
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Knowledge Exchange offers a library, a State Practices Portal and a team of Subject Matter
Experts who provide on-demand, in-person services to Ul agencies.22
c. Fraud statistics.2?

The DOL maintains a lot of information about fraud, discussing security standards
and program integrity. For 2019, Nevada’s overpayment rate was 11.384%, the 17tk
highest in the country. The main reasons for overpayment were the benefit year ending
and separation issues, which accounted for over 80% of overpayments. 10% were due to
eligibility issues and claimants were not able and available to work. The DOL determined
that the claimant bore the responsibility for overpayment 73% of the time, the claimant
and the employer 13% of the time, and the agency only bore responsibility 6.5% of the time.
Over 90% of underpayments were due to benefit year earnings and base period wage issues,
and 100% of the time the responsibility for underpayment was because of a mistake by the
claimant or employer, or both.24

7. Once a person was determined eligible, what benefits were due?
a. When were benefits?® due & how much?26

Benefits are paid based on a claimant’s “base period,” which is the first four of the
last five completed calendar quarters immediately preceding the claimants initial claim for
benefits. NRS 612.025. If claimants to not qualify under that base period, they may be

eligible if they can establish a standard base period, using the first four of the last five

22See https://integrity.naswa.org/integrity-knowledge-exchange.

23For more information, please visit the following websites: https://oui.doleta.gov/unemploy/uianalysis.asp.
https://oui.doleta.gov/unemploy/improp pay.asp.

24 See https://oui.doleta.gov/unemploy/bgc.asp.

25For more information, see UIPL 04-01. https://wdr.doleta.gov/directives/attach/UIPL4-01.cfm.

26For more information see NRS Chapter 612, Sections 025 — 371.
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completed quarters. Id. There is a wage requirement, which requires claimants to earn at
least $4000 in the highest quarter, and to either have base period earnings equal to or
exceeding one-and one-half times the high quarter earnings OR wages in each of the last
three of four quarters, within the base period. If a claimant is eligible, his or her weekly
benefit amount will be 1/25, or 4%, or his or her highest quarter earnings. NRS 612.340.
However, that amount cannot be higher than the maximum weekly benefit, which is set
every year, on July 1.
b. When do benefits commence?

A claim starts the Sunday of the week a claimant first files an unemployment
insurance claim. NAC 612.110. Benefits may not be paid for weeks prior to the beginning
Sunday of a claim. Id.

After a claimant files a claim, DETR will send the claimant a monetary
determination, which will be in effect throughout the benefit year. NRS 612.465. This
determination tells the claimant if she or he had enough base period wages to qualify for
Unemployment Insurance benefits. Only after a claimant receives his or her monetary
determination is he or she eligible: then, the claimant’s factors of unemployment will be
considered in determining whether they will receive benefits. If the claimant is eligible for
benefits, payment processes in approximately seven days after filing the first weekly claim.

With respect to when benefits have been paid, as of July 2, 274,400 claims had been
filed for PUA, with an expected 82,115 self-employed filers. DETR relied on UIPL 16-20
and 16-20 Change 1 in determining eligibility, and it concluded that there were issues with
implementation due, in part, to DOL’s change in instruction. Ms. Gaa “agree[d] that DETR

is expected to pay claimants at the earliest point once eligibility determination has been
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completed, and there is nothing in law or DOL guidance that supports that DETR should
be paying either Ul or PUA claims when the question of which program eligibility exists.”
(See Resp’t Opp’n. to Pet. for Writ of Mandamus, Ex. 2, Decl. Kimberly Gaa, at p3). Ms. Gaa
also noted that “DETR has received over 5k direct notifications from employers and identify
theft victims through its fraud notification form process of potentially fraudulent filings in
both PUA and UL” Id. There was also a fair amount of user error where tens of thousands
of claims in both PUA and UI where filers started an initial claim but did not file any
weekly claims for benefits. Id.
c. When did benefits end?

Benefits end when a person stops filing or exhausts their balance/benefit year.

d. How long did it take to receive benefits once an eligibility
determination had been made?

It took 7 to 10 days. Nevada had a waiting week that helped payments for the first

week. This waiting week was waived by the Governor in April 2020.
8. What on-going obligation did claimant have after being eligible?

In order to certify eligibility, a claimant needs to file weekly claims for each week he
or she wishes to request benefits. As is stated supra, they begin on Sunday at 12:01am and
end on the following Saturday night at midnight. A claimant may not claim a week’s
payment until the week has completed. A claimant must also continue to abide by the
terms of eligibility.

DETR responded to potential specific obligations in its Written Press Conference Q
& A. See Appendix 16-4 (DETR Written Press Conference Q&A (Jul. 3, 2020)). Claimants

need to work with their banks or Bank of America Card Services if they believe their bank
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account or card has been used fraudulently. Employees cannot refuse suitable work offered
by an employer due to concerns about COVID-19 exposure, unless they have a bona fide
direction from a medical provider. Claimants could potentially return to work part-time

and receive benefits, but such a circumstance depends on the wages earned and the weekly

benefit amount. See Appendix 16-14 (DETR Written Press Conference Q&A (Jul. 3, 2020)).

9. If claimant was determined to be ineligible, what were the appeal
rights of the claimant?

a. Hearing before a referee.

A claimant and his or her former employee has the right to appeal the decision and
obtain a fair hearing before a separate and impartial appeals referee. NRS 612.490. An
appeal must be filed within 11 days after the date the decision is mailed to a claimant.
NRS 612.495(1). The claimant must appeal the decision by sending a letter to the address
shown on the decision requesting an appeal. It must include the claimants name, social
security number, and the basis for the claimant’s appeal. It must be signed and can be
faxed or mailed. NRS 612.495.

After an appeal has been filed, the claimant must continue to file claims each week
he or she is unemployed. If the claimant is found eligible, he or she will be paid for each
week that he or she has filed claims. The appeals tribunal will send a “notice of hearing”
at least 7 days before the hearing. NRS 612.500. At the hearing, the appeals officer will
consider evidence and consider all issues raised relating to claimants’ rights. NRS 612.500.

The referee will issue a written decision soon after.
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b. Appeal to a board.

An appeals officer’s decision is final unless the claimant appeals to the Board of
Review. NRS 612.515. This appeal may be filed within 11 days after the mailing of the
decision by the Appeals Officer

c. Petition for judicial review.

After the Board of Review has issued its decision, a claimant may seek judicial
review. NRS 612.530. At the judicial review stage, the findings of the Board of Review as
to the facts of the case, if supported by substantial evidence and in the absence of fraud,
are conclusive, and the jurisdiction of a court is confined to questions of law. NRS
612.530(4).

10. Questions about claims?
a. Process for responding to and resolving questions, concerns,
and issues of claimants.

For technical assistance with an online Ul claim, claimants can email
internethelp@detr.nv.gob or call (775) 684-0427. When reporting specific Ul claim
problems via email, a claimant is required to include his or her full name and only the last

4 digits of his or her social security number.
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11.Claim statistics.

Weekly claims since 1990:

fotal initial clvms.

State of Nevada Weekly Initial Claims
totals i year

H 2 g g 3 § H] 2 3 g 3 3 g 8 3 8 -] 8 3 g £ : - : B : s : : 2 &
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Weekly claims in 2009 (historic record employment year) vs. 2020 (historic record

unemployment year):

State of Nevada Weekly Initial Claims

2019 va. 2020 COMPAIEON by Weak

Comparing these two historic years by the numbers shows just how dramatically
COVID-19 and the stay at home directives related thereto impacted Nevadans and the

ESD:

Year-to-Date (June 2020)

Measure 2020YTD 2019YTD % chg. from prev. year
Initial Claims 558,686 59,035 846.36%

Weeks Claimed 4,147,988 439,551 843.69%

Weeks Compensated 3,873,077 394,756 881.13%

Amount Compensated $1,334,878,337 $138,080,851 866.74%

Weeks Compensated Total Unemployment 3,563,977 359,079 892.53%

Amount Compensated Total Unemployment $1,271,315,028 $130,038,865 877.64%

First Payments 359,812 26,755 1244.84%

Final Payments (Exhaustions) 15,397 8,989 71.29%
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it.  Process post-pandemic for filing a claim.

The process for eligibility has not changed since the pandemic began, with the
exception of a waiver of work search and the one-week wait period.

That said, the need has increased. The surge in unemployment insurance activity
that Nevada has experienced since the pandemic began is far beyond what the State has
ever experienced. (Ex. 1 to Respt Opp'n. to Pet. for Writ of Mandamus, Decl. David
Schmidt, p.1.) Mr. Schmidt characterized it as lacking a reasonable comparison: it peaked
at a greater magnitude than ever before and happened at a quicker rate.

Mr. Schmidt also explained in his affidavit that the terms of this downturn were
much quicker than previous downturns. Comparing this downturn to the 2008 recession,
this downturn had little time for the State to position itself to help. The increase during

this downturn was 20 times higher than the previous record in 34 years of days.
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1. Qualifying criteria for eligibility.
DETR has provided the following breakdown that shows the differences in criteria

post-pandemic27:

(U1) - Established by Social Security Actas  Pandemic loy Assi (PUA) - Established by CARES
federal- sute partnership to provide temporary, limited income Act, provides ploy benefi lo individuals not eligible for Ul
replacement to eligible individuals who lose their jobs through no fault and d, partially unemployed, unable to work or unavailable
of their own. to work due to COVID-19. Modelled on Disaster |

Assistance (DUA) program. This includes, but is not hmiled to self-
ployed workers, independent contractors, and other workers

whose wages are not covered by traditional ployment benefi
Claimant Files Initial Claim Initial claim pvocess gathers information from claimant regarding Initial claim process gathers information from claimant regarding
for leaving work, lability for work, hether the claimant is unemployed due to COVID-19, wages previous
ablliry to work wages in other states, and other personal infon ' n, for leaving work, availability for work, ability to
This information is compared to wage records on file to establish wod: wages in other states, and other personal information. This
y eligibility for benefits as well as p ial issues that may information is compared to wage records on file to establish monetary
prevent payment of benefits. eligibility for benefits as well as potential issues that may prevent
payment of benefits.
Initial Monetary Determination Based on wages in UINV reported by employers, the claimant is Based on earnings reported by the claimant in the PUA application,
notified of their monetary entitlement to benefits, based solely on the claimant is notified of their monetary entitlement to benefits,
their wages, and not other factors with their claim. This notification based solely on their reported earnings, and not other factors with
informs the claimant of their potential benefits, but is not a final their claim. This notification informs the claimant of their potential
/to receive those benefits. To qualify for benefits, but is not a final determination of eligibility to receive those

UI, a person must have sufficient earnings in a specific period prior to  benefits. In contrast to the Ul program, a person has no minimum
the start of their claim, or they will be "monetarily ineligible.” Changes earmngs necessary to qualify, as any person can receive at least the

to the wages attached to the claim may result in sub monetary pay ($181) if otherwise eligible. However, wages and
redeterminations. See 20 CFR 625 Appendix B 6013 (C)(1)(a) earnings may qualify someone for benefits that exceed this minimum
Ievel Changes to the earnings used on the claim may result in
y redeterminati for le if the claimant
does not provide doc jon to sub their self- d
earnings.
Non-M: y Deter th If there are other factors on a claim which indicate that a claimant may  If there are other factors on a claim which indicate that a claimant may
not be eligible for benefits (for pl itting work without good not be eligible for benefits (for le, not being ployed due to
cause, becoming self-employed, being in scbool full time and a COVID-19 reason provided in UIPL 16-20, potential eligibility for

unavallable for work), the claimant is notified of these issues on their  benefits in the regular Ul program, not being attached to Nevada's

claim, and the claim is referred to adjudication to resolve these issues  workforce, refusal to return to work), the claimant is notified of these

and allow or deny benefits in accordance with NRS 612 and federal issues on their claim, and the claim is referred to adjudication to

guidance. See 20 CFR 625 Appendix B 6013 (C)(1)(b) resolve these issues and allow or deny benefits in accordance with
NRS 612 and federal guidance.

2. Process for determining eligibility.
The process for determining eligibility for Unemployment Insurance has not
changed. Because there is an additional program, there is an additional website portal and
application process. That process, however, has not affected traditional UI. It will be

explained in the section infra.

27See Appendix 7-6 (UIPL 16-20 Re: Coronavirus Aid, Relief, and Economic Security (CARES) Act of 2020-
Pandemic Unemployment Assistance (PUA) Program Reporting Instructions and Questions and Answers
dated April 27, 2020).
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3. Timeline for rendering a determination on eligibility.

The Department of Labor releases timeliness information for claims:

Timeliness

Ul Determinations Time Lapse
1st Quarter 2020

Nonseparations

Separations

All

0% 10% 20% 30% 40% 50% 60% 70% 80% 90%

M 21daysorless Mmore than 21 days

100%

nthe uarter o , 74.2% of all nonmonetary determinations were completed in ays or less, wit S%o
Inthe 1* q f 2020, 74.2% of all d inati pletedin 21 d | ith 63.5% of

the separations and 83.6% of the non-separations completed in that time frame.

4. Resolving problems with applications

Ms. Gaa admitted in her second declaration submitted in this matter that there were

multiple issues with approvals for PUA filers that did not result in

determinations when they should have. She acknowledged that there had been inquiries
as to why these issues occurred, and that these issues were a glitch due to functionality
problems within the system. Eventually the staff of the PUA program became aware of the

1ssues; however, it took multiple days to resolve them. (See Resp’t Opp’n. to Pet. for Writ of

Mandamus, Ex. 2, Decl. Kimberly Gaa, at pp. 1-2).
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5. Once a person is determined eligible, what benefits were due?
a. When are benefits due?

If a person is eligible for Unemployment Insurance, that person also automatically
qualifies for CARE’s Act Federal Pandemic Unemployment Compensation. This
automatically adds $600 per week to a claimant’s weekly benefit amount. FPUC is payable
for weeks claimed beginning the week ending April 4, 2020 through the week ending July
25, 2020. FPUC payments will automatically be paid to claimants who are eligible for
Unemployment Compensation and will show as a separate payment at the same time as
regular unemployment compensation.

b. How much is due?

The weekly rate for unemployment has not changed, however, there is an additional

$600 given to those who qualify.

6. What on-going obligation does claimant have after being

eligible?
Ul PUA
NRS 612 and federal guidance.
Weekly Claims In addition to filing an initial application, claimants need to provide In addition to filing an initial application, claimants need to provide

weekly information to DETR to request payment for each week in their  weekly information to DETR to request payment for each week in their
claim. This process involves certifying their ongoing unemployment,  claim. This process involves certifying their ongoing unemployment
and earnings during the week, work search activities and whether they  due to COVID-19, any earnings during the week, work search activities
have refused any offers of work during the week. This ongoing and whether they have refused any offers of work during the week.
processes is essential to validating ongoing eligibility and payment This ongoing processes is essential to validating ongoing eligibility and
cannot happen without weekly certification per DOL guidance. Any payment cannot happen without weekly certification per DOL
eligibility issues will be processed though the nonmonetary guidance. Any eligibility issues will be processed though the
determination process. nonmonetary determination process.
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7. If claimant is determined to be ineligible, what are the appeal
rights of the claimant?

a. General appeal rights.

If a claimant was impacted by the Coronavirus, and denied, before the State
implemented the PUA program, the unemployment agency must go back and review the
denial of prior claims under the PUA criteria. The review period includes January 27,
2020, forward. If an impacted individual may qualify for PUA, the state should provide
written notification of the individual’s potential eligibility. See Appendix 7-6
(Unemployment Insurance Program Letter No. 16-20 Re: Coronavirus Aid, Relief, and
Economic Security (CARES) Act of 2020- Pandemic Unemployment Assistance (PUA)

Program Reporting Instructions and Questions and Answers dated April 27, 2020).

Page 65 of 310




10

11

12

13

14

15

16

17

18

19

20

21

25

26

b. Statistics.

DETR has provided a list of “Open Issues on Unpaid Claims:”

Open Issues on Unpaid Claims Filed Before June 22, 2020

Issue Description
IP - Investigation Case Special Project
PUA - Other program eligibility
IP - Investigation SAR Internal
DUA - Unemployment not result of disaster
PUA Claim Stopped
Invalid SSN
Two-Factor Authentication failed - Bad phone
Two-Factor Authentication failed
PUA - Refusal to Telework
Invalid Employer Chosen
No employment history
Fraud - Conversion
PUA - Refusal of work
Refusal of Referral
PUA - Pension
PUA - Receiving Sick Leave
Requires Staff Review
PUA - Requires Staff Review
IP - Investigation Staff Audit
Pension
Potential Education Employee
Claimants immigration documentation has expired

PUA - Proof of employment sufficiency

Unique claims: 70,493

Unique Claims With Issue Share of Unique Claims With Issue

33,881
24,062
18,560
13,805
8,41
7138
6,273
2,094
2,007
1,856
617
413
397
397
34
303
242
200
67
65
53
45
28
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48.06%
34.13%
26.33%
19.58%
11.93%
10.13%
8.90%
2.97%
2.85%
2.63%
0.88%
0.59%
0.56%
0.56%
0.48%
0.43%
0.34%
0.28%
0.10%
0.09%
0.08%
0.06%
0.04%
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Quit Freehand

Claimant worked outside of US or Canada
Voluntary Quit

PUA - Eligibility

Suspension

Workers' Compensation
Discharge - No Reason Given
Working Full Time

Conditions on the Job

Prior Issue (Non-Separation)
Prior Issue (separation)
Another job

Company Reorganization
Personal

Severance Pay

Vacation Pay

Discharge for cause
Health/lliness

Labor Dispute

Info Provided To Agency
Self-Employment
Transportation

Base Period Wage Decrease
Bonus

Failure To Meet Job Requirements/Standards
Holiday Pay

IP - Investigation Tip/Lead
Moved

Reduction in Hours

Seek Other Work

Page 67 of 310

- [ | = | - | - N
o = » OO OO O

N N N N NN NN WO W w s & b v 0 0 0 OO OO NN

0.03%
0.02%
0.02%
0.02%
0.02%
0.01%
0.01%
0.01%
0.01%
0.01%
0.01%
0.01%
0.01%
0.01%
0.01%
0.01%
0.01%
0.01%
0.01%
0.00%
0.00%
0.00%
0.00%
0.00%
0.00%
0.00%
0.00%
0.00%
0.00%
0.00%
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Separation reason mismatch 2 0.00%
SSN Mismatch 2 0.00%
Claim was reopened 1 0.00%
Domestic Responsibility 1 0.00%
DUA - No longer unemployed as direct result of the disaster 1 0.00%
Failure To Report As Scheduled 1 0.00%
Failure To Report Due To lllegal Drug Use 1 0.00%
Failure to Work Overtime/Additional Duties 1 0.00%
Health Certificate 1 0.00%
IP SSN/Name Mismatch 1 0.00%
Lack of Work 1 0.00%
Left In Lieu Of Discharge 1 0.00%
Military Spouse 1 0.00%
Refusal of Work 1 0.00%
Sleeping On Job 1 0.00%
Tardiness 1 0.00%
Wages Earned 1 0.00%
Working on a commission basis 1 0.00%

8. Questions about claims?

a. Process for responding to and resolving questions, concerns,
and issues of claimants.

Calls regarding traditional Ul claims are answered through DETR UI call centers in

Northern Nevada, Southern Nevada, and for rural areas/out of state callers. PUA claim

questions are answered through DETR’s contracted call center, Alorica Call Center.

The website also contains the following information:
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Contact Us
for Claimant Self-Service

QUnemployment Insusance

Ul Claim Information, Related Questions and Telephone Filing:

Northern Nevada: Tel (775) 684-0350 Fax (775) 684-0338
Southern Nevada: Tel (702) 486-0350 Fax (702) 486-7987
Rural Areas and Out of State Callers: Tel (888) 890-8211 Toll Free

Nevada Relay 711 or 800-326-6868
TTY 775-687-5353
Auxiliary aids and services available on request by individuals with disabilities.

Call Center Hours of Operations

Unemployment Insurance Appeals Offices:

Southern Nevada: Tel (702) 486-7933 Fax (702) 486-7949
Southern Nevada: Tel (866) 626-0629 Toll-Free

Mail:

Nevada Department of Employment, Training and Rehabilitation (DETR)
500 East Third Street
Carson City, NV 89713

Technical Assistance ONLY with online Ul claim filing.
(For questions about your claim, use phone numbers above under Ul Claim Information.)

Email: INTERNETHELP@detr.nv.gov
(When reporting specific Ul claim problems via email, please include your full name and only
the last four digits of your social security number.)

By phone: (775) 684-0427 (8:00 am to 5:00 pm Pacific Time)

Login or PIN Assistance ONLY - Monday through Friday, 8:00am to 5:00 pm, except holidays

Northern Nevada: Tel (775) 687-6838
Southern Nevada: Tel (702) 486-3293

Debit Card PIN Assistance

Tel (888) 339-8569
www.bankofamerica.com/nevadauidebitcard

Para la traduccién al espanol (Spanish Language Interpretation)

El Norte de Nevada: Tel (775) 687-8148
El Sur de Nevada: Tel (702) 486-2957
Numero de llamada gratuita: (888) 887-8147
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C. New programs under the Coronavirus Aid, Relief and Economic
Security Act (CARES Act).

The CARES Act creates three initiatives for states to extend UI to individuals
affected by COVID-19, generally by (1) expanding the amount of time an individual may
collect benefits from 26 to 39 weeks, (2) increasing the amount of benefits an individual
may receive by $600/week through July 31, 2020, and (3) including individuals who do not
otherwise qualify for Ul benefits, such as independent contractors, individuals who are self-

employed, and gig economy workers.

Coordination of Programs

Ul Program Progression under the CARES Act

Reference UP| Mo, 1420
*Duration depencent on state kow |
*WBA based on state lew |
|
uc
eAvailable March 29, 2020 (once state signs an agresmant) thiough December 26, 2020 NOTE
*Duration * 13 weeks
“WBA buted on Aeguia UC daim If an individual bacomes eligible:
*Section 2107 of the CARES Act, reference 1391 No. 1720 for one of the prior claim types,
they must stop collecting the
seit-employed, £ig - M and move back in
sconomy workers, the progression.
and those with ey e P ———
*hvailable if state is triggared “en” 1o ES ¥ nct triggered "on,” Individusl proceeds to PUA example, if an indvidual
Innliiciont work *Duration up 10 13 0r 20 weeks, dependent on state unemployment rate and triggerns ke PU:;IM o
history “WBA based on Reguler UC caim olectiog e
Once verified thet they are Federal-Suate Uatended Uromplomant Compunsation Act of 1970 (28 US.C. §3504 note) triggess onto E8, the individual
ot edgile for Regudar L must s1op collecting PUA and
ond meet ove of the — file for €8,
COMD-19 related rewson, i
enter here 12nce s not triggered o0

* Individals must meet one of the COVID-19 related reascas fsted in the CARES Act )
whvvailable Felbrusry 2, 2020 thraugh Decomber 28, 2000

*Ouration up 10 35 weeks (mirus Raguler UC and £8) - Add wp to 7 weeks # state L8 srovides for Migh Unemployment Pariod

WA cafculuted by state accerdance in UIPL Na. 16-20

*Section 2102 of the CARES Act. reference U1 o 16-20 )

* Avalable March 29, 2020 (once state signs an agreement] theough July 25, 2020
* Additional $600 per week for Regular UC, PEUC, 2, PUA, STC, TRA, DUA, and SEA
- » Section 2104 of te CARES Ac, reerence LS9 1. 525

Lot upcoted

04/14/20
EMPLOYMENT AND TRAINING ADMNIS TRATION
UNITED STATES DEPARTMENT OF LABOR WorkforceGPS ' 8
Novegate 1v Succms
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i. Pandemic Unemployment Assistance (PUA) — unemployment support for
otherwise ineligible workers, including self-employed.

On April 5, 2020, The U.S. Department of Labor announced the publication of UIPL
16-20 providing guidance to states for implementation of the Pandemic Unemployment
Assistance (PUA) program. See Appendix 7-5 (Unemployment Insurance Program Letter
No. 16-20 Re: Coronavirus Aid, Relief, and Economic Security (CARES) Act of 2020-
Pandemic Unemployment Assistance (PUA) Program Operating, Financial, and Reporting
Instructions dated April 5, 2020 ). Under PUA, individuals who do not qualify for regular
unemployment compensation and who are unable to continue working as a result of
COVID-19, such as self-employed workers, independent contractors, and gig workers, are
eligible for PUA benefits. This provision is contained in Section 2102 of the Coronavirus
Aid, Relief, and Economic Security Act (CARES) Act enacted on March 27, 2020.

PUA provides up to 39 weeks of benefits to qualifying individuals who are otherwise
able to work and available for work within the meaning of applicable state law, except that
they are unemployed, partially unemployed, or unable or unavailable to work due to
COVID-19 related reasons, as defined in the CARES Act. Benefit payments under PUA are
retroactive, for weeks of unemployment, partial employment, or inability to work due to
COVID-19 reasons starting on or after January 27, 2020. The CARES Act specifies that
PUA benefits cannot be paid for weeks of unemployment ending after December 31, 2020.

Eligibility for PUA includes those individuals not eligible for regular unemployment
compensation or extended benefits under state or federal law or pandemic emergency
unemployment compensation (PEUC), including those who have exhausted all rights to

such benefits. Covered individuals also include self-employed individuals, those seeking
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part-time employment, and individuals lacking sufficient work history. Depending on state
law, covered individuals may also include clergy and those working for religious
organizations who are not covered by regular unemployment compensation.

This program allows states to provide an additional $600 per week benefit to
individuals who are collecting regular Unemployment Compensation (including
Unemployment Compensation for Federal Employees (UCFE) and Unemployment
Compensation for Ex-Servicemembers (UCX)), as well as the following unemployment
compensation programs: Pandemic Emergency Unemployment Compensation (PEUC);
Pandemic Unemployment Assistance (PUA); Extended Benefits (EB); Short-Time
Compensation (STC); Trade Readjustment Allowances (TRA); Disaster Unemployment
Assistance (DUA); and payments under the Self-Employment Assistance (SEA) program.
FPUC benefit payments are fully federally funded.

The CARES Act’s Pandemic Unemployment Assistance (PUA) program expands
unemployment benefit coverage to certain workers who traditionally are not eligible for
unemployment benefits under state law, such as individuals who are self-employed, are
independent contractors, or are gig economy workers. These individuals may be eligible
for PUA if they are unemployed, partially unemployed, or unable to work for certain
reasons relating to COVID-19, including, but not limited to: (i) being diagnosed with
COVID-19; (i1) caring for a family or household member diagnosed with COVID-19; (ii1)
caring for a child or household member whose school is closed due to COVID-19; (iv) being
unable to reach their place of employment due to an imposed quarantine; or (v) being
unable to report to their place of employment because it has been closed as a direct result

of COVID-19. See Appendix 7-6 (Unemployment Insurance Program Letter No. 16-20 Re:
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Coronavirus Aid, Relief, and Economic Security (CARES) Act of 2020- Pandemic
Unemployment Assistance (PUA) Program Reporting Instructions and Questions and
Answers dated April 27, 2020).
ii. Pandemic Eligible Unemployment Compensation (PEUC) — 13 additional
weeks of benefits for regular unemployment insurance exhaustees.

The CARES Act provides for a temporary federal program called Pandemic
Emergency Unemployment Compensation (PEUC). This program provides up to 13 weeks
of regular unemployment insurance for eligible claimants whose claims have been
exhausted (i.e., all eligible Ul funds have been paid out). PEUC is payable effective March
29, 2020 through December 31, 2020. This program has been implemented effective May
10, 2020.

The Department of Labor issued guidelines for the implementation and operation of
the PEUC program. Under PUEC, in relevant part, states can provide up to 13 weeks of
federally funded benefits to qualified individuals who:

e have exhausted all rights to regular compensation under state law or Federal law
with respect to a benefit year that ended on or after July 1, 2019;

e have no rights to regular compensation with respect to a week under any other
state UC law or Federal UC law, or to compensation under any other Federal law;

e are not receiving compensation with respect to a week under the UC law of
Canada; and

e are able to work, available to work, and actively seeking work, although states
must offer flexibility on “actively seeking work” where there are COVID-19
impacts and constraints.

The cost of PEUC benefits is 100% federally funded. States may not charge
employers for any PEUC benefits paid. Implementation costs and ongoing administrative

costs are also 100% federally funded. In addition to the PEUC program, Employment and

Training Administration (“ETA”) has provided guidance to the states regarding two
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additional CARES Act unemployment programs. Under Federal Pandemic Unemployment
Compensation, states will administer an additional $600 weekly payment to certain eligible
individuals who are receiving other benefits. The Pandemic Unemployment Assistance
(PUA) program assists individuals who do not qualify for regular unemployment
compensation and are unable to continue working as a result of the coronavirus, including
self-employed workers, independent contractors, and gig workers.

If the Federal Government determines that a state does not have an adequate
system for administering assistance, including that the state is not adequately ensuring
that individuals are eligible to receive benefits under PEUC, the Federal Government can
give 30 days’ notice to the state that it intends to terminate the PEUC agreement.

iti. Federal Pandemic Unemployment Compensation (FPUC) - an additional $600
added to each week of unemployment insurance or PUA.

Under the Federal Pandemic Unemployment Compensation (“FPUC”), individuals
who are eligible for unemployment benefits will receive an extra $600 weekly benefit for
all weeks of unemployment between April 5, 2020 and July 31, 2020. This amount is in
addition to the amount the individual otherwise would be entitled to receive under state
law. The $600 supplemental benefit should be paid for any week in which an individual
receives unemployment benefits under state programs. Individuals are entitled to the full
$600 FPUC weekly payment even if they receive just $1 in a qualifying week under any
benefits program. The program is 100% federally funded and states are not allowed to
charge employers for the benefits. See UIPL No. 15-20.

FPUC is available from the week of unemployment starting on or after the date on

which the applicable state enters into an agreement with the DOL through the week of
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unemployment ending on or before July 31, 2020. If a state is unable to immediately pay
FPUC benefits in the week following the execution of its agreement with the DOL, then the
state must provide retroactive payments to those eligible for FPUC for those missed weeks.
See UIPL 15-20.

States must notify an individual of his or her entitlement to FPUC. The notification
must include both the beginning and ending dates for the FPUC program. States have
flexibility in how they provide this notification. See UIPL 15-20. States have flexibility,
but can pay FPUC either at the same time and in the same manner as the same week’s
other unemployment compensation or in a separate payment on the same weekly basis. Id.

D. Administration of New Programs in Nevada.

i. What is a “gig” worker?
1. Understanding “gig” workers and the “gig” economy.

Gig workers are employees in the “gig” economy, which describes the market of
short-term contract or freelance workers as compared to traditional permanent jobs,
whether full-time or part-time. The gig economy has been around for over 100 years but,
the gig economy expanded significantly with the introduction of technology and the digital
age. Today, household names such as Uber, Airbnb, TaskRabbit, and other tech companies
contribute significantly to the gig economy.

Before the CARES Act, gig workers were generally classified as independent
contractors. Why is this classification important? The protections afforded by the Fair
Labor Standards Act (FLSA), National Labor Relations Act (NLRA), and the Family
Medical Leave Act (FMLA) cover employees, not independent contractors. An employer

must also withhold federal and state income taxes, withhold and pay Social Security and
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Medicare taxes, and pay unemployment tax on wages paid to employees, not compensation
paid to independent contractors. In addition, an employer pays insurance premiums
(health benefits and workers’ compensation) for employees, not independent contractors.

Over the past few years, gig workers have contested their independent contractor
classification with some success. For example, in 2019, California passed a law (AB5)
making app-based workers (those working for Uber, Lyft, TaskRabbit, etc.) employees
unless proven otherwise. The law went into effect on January 1, 2020 and is a landmark
state law providing certain benefits to gig workers. Most state and federal courts, however,
are faced with several different fact-driven tests to consider and apply on a case by case
basis, resulting in inconsistent results across the country about whether gig workers are
employees or independent contractors.

Although the classification of gig workers is far from consistent, the CARES Act
allows all gig workers, like traditional employees, to claim unemployment benefits under
certain circumstances. Under the CARES Act, a gig worker may receive unemployment
benefits if the individual is unable to work because:

e He or she is diagnosed with COVID-19;

e He or she has symptoms of COVID-19 and is in the process of seeking a medical

diagnosis;

e His or her household member has been diagnosed with COVID-19;

e He or she is providing care to a household member with COVID-19;

e A child or other person in the household for which the individual is the primary

caregiver is unable to attend school or daycare due to COVID-19;

¢ The individual is unable to reach work due to a quarantine;

e The individual is unable to attend work because a healthcare professional

advised him or her to self-quarantine;

e The individual is scheduled to commence employment and does not have a job or

is unable to reach the job as a direct result of COVID-19;

e The individual is the sole wage earner in his or her household due to death of the
head of household as a direct result of COVID-19;
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e The individual was required to quit his or her job as a direct result of COVID-19;

. '(}‘Iile individual’s place of employment closed as a direct result of COVID-19.

The Department of Labor (DOL) has provided general guidance on payment of
benefits to individuals who are typically ineligible, but state unemployment benefit offices
have to implement the provisions of the CARES Act, create procedures and forms through
which gig workers to apply for such benefits, and make eligibility determinations.

Because PUA provides benefits to workers that are not covered by traditional
unemployment insurance, this inclusion is unique. One category is independent

contractors who are not traditional employees, like a driver for a ride-share application or

someone who is paid on an as-needed basis.

a. How gig work is different than traditional full/part time
employees.

There are significant differences in independent contract payment to traditional
unemployment insurance. While traditional employers control schedules of their
employees, independent contractors design their own schedules. Unemployment insurance
is typically founded on the premise that someone lost their job through no fault of their
own, in addition to other eligibility requirements.2® This alone creates difficulty in
administering benefits to individuals in establishing cause for unemployment, as the
CARES Act requires unemployment, partial unemployment, or someone being unable to

work due to COVID-19. Because independent contractors control their own hours of

28 See dol.gov/general/topic/termination.
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operation, this information is difficult to ascertain. There is also no suspension or reduced
hours.

b. The unique challenges presented in establishing a program
to benefit gig workers.

There are several challenges:

e In a traditional Ul claim, there is a separate employer who has an interest in
the outcome of that claim. This creates a reporting incentive and avoids fraud.

e In traditional UI, DETR has a record of wages earned and can quickly verify
monetary eligibility with confidence. Lacking state income tax, DETR has no
way to access 1099 tax forms or other similar submissions from such workers
to verify income, which could lead to fraud.

e Because of variability in earnings for independent contractors, it is difficult to
determine the appropriate benefits for any given week. 29

2. Nevada’s gig economy.
Nevada’s gig economy data is hard to determine. According to the Small
Business Administration data, there are 245,000+ self-employed Nevadans. The
Small Business Advocacy Group did a snapshot of Nevada’s small businesses. Here

1s the demographic breakdown for self-employed in the Nevada.

29For a longer discussion on the challenges of contingent work and administering a benefits program, See
Monthly Labor Review, Electronically Mediated Work: New Questions in the Contingent Worker Supplement,
U.S. Bureau of Labor Statistics (September 2018) https://www.bls.gov/opub/mlr/2018/article/electronically-
mediated-work-new-questions-in-the-contingent-worker-supplement.htm.
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Figure 2a: What percent of each Figure 2b: What percent of self-employed
demographic group are self-employed in individuals in Nevada are in each
Nevada? demographic group?
m Nevada United States m Nevada United States
62.9%
11.4% 10.9% 58.2%
9.1% 9.4%
41.8%
7.4% 7.3%
7-2% 6.5% 37.1% 33.8%

25.6%
I 9.9% 8.3%
, el B Ll W

Female Male Minority Veteran Female Male Minority Veteran
Source: ACS Source: ACS

According to US Census data for 2018, Nevada had an estimated 82,115 self-
employed workers. With this number in mind, Nevada has paid $4,201 in PUA benefits
per self-employed worker, the 7th highest amount of any state. See Appendix 16-14 (DETR
Written Press Conference Q&A (Jul. 3, 2020)).

3. Challenges in establishing a program to benefit gig workers.

Part of the trouble for states in establishing a program that benefits gig workers is
that group of workers has traditionally not qualified for unemployment. States had to wait
for the Department of Labor to issue guidelines; they had to reopen or initiate new
programs for workers who did not qualify under unemployment to qualify with specific
applications and formatting for PUA programs. The federal government did say that it
would reimburse states for the cost of implementing PUA; however, unemployment
agencies—in the meanwhile—are forced to implement them without much support.
Further, when states do have information about employees, they have struggled to figure
out how to calculate weekly benefits because self-employed workers have wages that are

on multiple forms and are harder to verify.
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it.  Process for filing a claim to receive PUA.30
Claimants can apply online or by phone. This is explained at length infra.
1. Qualifying criteria for eligibility.3!

PUA expands coverage to certain workers who traditionally are not eligible for
unemployment benefits under state law, including individuals who are self-employed,
independent contractors, or have exhausted regular unemployment benefits, among others,
and are unemployed due to COVID-19 related circumstances.

UIPL No. 16-20 provides additional examples of what may constitute a qualifying
COVID-19 related circumstance for PUA eligibility, including, inter alia:

e An individual has quit a job as a direct result of COVID-19 because the individual
has been diagnosed with COVID-19 and continuing work activities (such as through
telework) is not possible by virtue of the diagnosis or condition;

e An individual is “providing care” for a family member or member of the individual’s
household who has been diagnosed with COVID-19 and the provision of care requires
“such ongoing and constant attention that the individual’s ability to perform other
work functions is severely limited;”

¢ Anindividual is the primary caregiver of a child or household member who is unable
to attend school or another facility that is closed due to COVID-19. Notably, this
includes an individual whose job allows for telework, but where the provision of care
to a child or household member requires such “ongoing and constant attention that
1t 1s not possible for the individual to perform work at home;”

e An individual is unable to reach his or her place of employment because doing so
would require violating a state or municipal order restricting travel that was
instituted to combat the spread of COVID-19;

¢ Anindividual’s immune system is compromised by a serious health condition and he
or she has been advised by a health care provider to self-quarantine in order to avoid
the greater-than-average health risks the individual might face if he or she were to
become infected;

e An individual was scheduled to commence employment, but no longer has a job
because the employer rescinded the job offer as a direct result of COVID-19;

e An individual was diagnosed with COVID-19 by a qualified medical professional
and, although the individual no longer has the virus, the illness caused health

30 See generally, DETR Memorandum from Brian Bracken to Troy Jordan re PUA Claim Process, June 29,
2020.
31See also UIPL 16-20; 16-20 Change 1. (See Appendix 7-6.)
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complications that render the individual “objectively unable to perform his or her
essential job functions, with or without a reasonable accommodation;”

e An individual’s place of employment is closed due to an emergency declaration or
“necessarily social distancing protocols” resulting from COVID-19; or

e An individual works as an independent contractor with reportable income and is
unemployed, partially employed, or unable or unavailable to work because the
COVID-19 public health emergency has severely limited his or her ability to continue
performing customary work activities, and has thereby forced the individual to
suspend such activities. For example, a driver for a ridesharing service may qualify
for PUA benefits if he or she has been forced to suspend operations as a direct result
of the COVID-19 public health emergency, “such as if an emergency state or
municipal order restricting movement makes continued operations unsustainable.”

Those who are not eligible for PUA:

If a claimant is eligible for regular UI claim, PEUC or SEB.

If a claimant is able to work remotely without reduced pay.

If a claimant is receiving paid sick leave or other leave benefits.

If a claimant is unemployed, but not due to COVID-19.

If a claimant was not working in Nevada at the time he or she became
unemployed due to COVID-19.

UIPL 16-20 further states, however, that many of the qualifying circumstances for PUA
benefits “are likely to be of short-term duration.” For example, the UIPL explains that a
child’s school will not be “closed as a direct result of COVID-19,” for purposes of PUA
benefits, after the date the school year was originally scheduled to end.

PUA benefits generally are not available to individuals who have the ability to
telework with pay, or who are receiving paid leave benefits (including sick leave). However,
an individual who is receiving paid leave benefits for less than his or her customary work
week or is teleworking with pay for less hours than the individual worked prior to the

COVID-19 pandemic, may still be eligible for a reduced PUA weekly benefit amount.
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2. Process for determining eligibility.

States are not required to have separate applications for PUA claims, as long as they
are able to discern who is eligible for the PUA program from those who are filing for regular
unemployment benefits. UIPL 16-20. States must require claimants to complete self-
certification identifying the qualifying COVID-19 related eligibility under which they are
seeking PUA benefits. Claimants must acknowledge that the certification is made under
penalty of perjury. Id.

3. Timeline for rendering a determination on eligibility.

There is no federal metric or requirement for timeline.

4. Resolving problems with applications.

States are required to review regular unemployment claims that were denied from
January 27, 2020 to the present, and to identify individuals who are potentially eligible for
PUA. States must then notify those individuals in writing of their potential eligibility and
provide filing instructions. See Appendix 7-5 (Unemployment Insurance Program Letter
No. 16-20 Re: Coronavirus Aid, Relief, and Economic Security (CARES) Act of 2020-
Pandemic Unemployment Assistance (PUA) Program Operating, Financial, and Reporting
Instructions dated April 5, 2020).

5. Application process.

On May 16, 2020, DETR allowed claimants to start applying for PUA, independent
of the traditional Unemployment Insurance System, by filing a claim at EmployNV.gov.
DETR Press Release, May 23, 2020. It outlined the terms of acceptance: the PUA filing
system 1s designed to provide streamlined filing for Nevada’s self-employed, 1099 contract

workers, and gig workers to connect with PUA benefits. PUA claimants can contact the
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call center for all PUA related questions at (800) 603-9681 between 8 a.m. and 8 p.m.,
Monday through Friday, and Saturday between 8 a.m. and noon. PUA claimants must also
be able and available for work as defined in state law, must have prior earnings in Nevada
or a job offer to work in Nevada and must not be eligible for any UI benefits, including
regular Ul, Pandemic Emergency Unemployment Compensation, and State Extended
Benefits.

At the outset, Geographic Solutions, the designer of the PUA portal, explained that
the program would have convenient drop-down menus for claimants and precise questions
that made the system user friendly. See Appendix 5-1 (Pandemic Unemployment
Assistance (PUA) Portal for Claimants). Geographic Solutions also indicated that the
questions would swiftly trigger actions in the system to establish a PUA claim if a claimant
qualified. It also asked questions tied to PUA eligibility, and incorporated federal
guidelines, like “PUA rules mandate that claimants only receive benefits if they are not
eligible for UlL.” Id. The program allows for self-employment wages to establish a PUA
claim. Further, the system could make PUA monetary determinations and track PUA
claims to parent claims. It also had reporting mechanism to comply with the DOL’s

reporting requirements.

Page 83 of 310




10

11

12

13

14

15

16

17

18

19

20

21

25

26

a. Step 1: filing the initial claim

Access Nevada’s PUA Portal at EmployNV.gov home page (see figure below).

- -
| File a PUA Clasm " File Your PUA Weekly Certification

Pandemic Unemployment Assistance (PUA)

PUA Zrovidm: o = 20 westa of benefis 1o Gualiying nduhats who ae cherwine ibie 10 wurt and svalable Sor o attm e of sgpicatie wate e wxoege
Bt Doy ary marspiryed parbaly wrargbiyed o ulibe o vk 3wt b b COVED T At ceatn o Beired @ B CARE S At Sarwll peprmrty wvibe

PUA are mrcecive. o weska of Lharpioyment Dty srpioymart o raaiity 19 work dus 13 COV0- 1) mesams martng on or st Jemaary J7 2000 The CHRES A
Yo S Tl BN S, wnd bt b sanb, o et andry stie e 10 200

News and Announcements B0 12 ACCRSS N0l Caneer Contes Sarvees
'f“.',- n: .-'\-. n':r‘.

e el e 120Talon

Vo Cooaouney Txx Creme (eCTC)

Ra0ad B2200nac $200000 FoXhgt B L OF NIS0ND m
- - -~ [} LT Al LA COF Yyars “:‘
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After clicking “file a claim,” a PUA welcome screen displays what is and what is not
covered under the program. See Appendix 5-1 (Pandemic Unemployment Assistance (PUA)
Portal for Claimants).

Your re-employment process starts here

Welcome

-

Pandemic Unemployment Assistance (PUA)

RELIEF FOR WORKERS AFFECTLD BY CORONAVIRUS ACT

COVERED
. 2 ¢ th CC ) C te and soekong O
. sehokd has t 0 !
- N "t o o —m—te 23 ~ 1
. - ] Id - St - o~ o ’
- ) oY . . - i by oy
f anting dos 2
. guled %0 commence new empioyment and cannct reach workplace as drect resut of COVID-19
. n o - rk > th ¢ d m
e 02 2wl
- sl of oy " - 1
. 'y - f - 1 - wile
- v 3 P e -
. suft 3 focteo L
L4 ¢ ' ~ f o ~ - | Lonl
NOT COVERED

The PUA application portal appears less rigid and more modern than the Ul
application portal. However, it requires a good number of questions to determine
eligibility. First, it begins with general identification information including social security
number and login requirements. Then, it requires education and employment information

as well as major disaster information so that ESD can determine whether a claimant

qualifies for PUA.
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Major Disaster Information

* Are you unempioyed a 3 direct result of 3
PANdemic o mager disactec’

* in what state were you stfected? b.m,-.....

“What was the major disaster” [

Self Certification
" Are you sif employed. businem ownee worked @ o2 O "o
with & relgious entity or 3 gig worker whose
employment was afected by the COVID-19
wires)

" Dows your business have & rame?

" What was your net sarnings for the Tnt
quarter of 20197

“What was your net ssrmings for the Ind
Quarter of 20097

" What was your net sarnings for the Jed
Quarter of 20197

" What was your net asrmings for the dth $12 00000
ichans, s 12000 |

" Were you working Al time or part time?
" How did the COVID 19 pandemic couse your

O vou have been dagnased with COVID- 14

O A menter of your househoict has Been SGROMD wam COVD- 19 anc
YOu 32 provaing cane

O A Ty maemdet Pt bewe Sagnoied with COVD- 18 and y0u weee
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The system requires proof of earnings, which allows a claimant to submit W-2s, tax

returns, and “other:”

Proof of Earnings - Document Upload

YOu MUR W00 COCUMSBMATON 10 SRR T aMount of QUaNery Wades you antered. If you Cannct supoly prodd

your slipbdity may be sat 3t the sunimum wesldy rate of $195.00. Alhough you @ keted to 5 documents on ths

Page, you should upicad any remaning documants from your dashboard after the dam iz complet T
dashboars, you | 30 upicad cther documentabon 10 support your PUA ehgiddry such 23 doctor's note Sor
quarssbine, proof of corporate officer stadus, otc
Document 1:
[ ‘F] | Cheese File No fie chosen ]
Seloct tyoe N ]
w2
o . = . Choose File No fie chosen ]
2019 Tax Retums inclucing Schedul
Check Stuts
Other
li’.‘n‘.’"r—, v] l Checse File No fle chosen I
Document &
| seect type -| [O\oouﬂlo No fae chosen J
Document &
[i'\-t"! pe -] I Choose Flle No fie chosen I

Acceptabie e types nddude: ipg png it pdf and doc

Given the claims from petitioners, it is possible this portion of the application process
makes it difficult for the claimants to establish earnings, unless they submit their tax
returns and that is sufficient.

There are steps in the middle, which require more information about employers, and
then a claim may be submitted. The confirmation screen alerts the claimant that their
claim is being processed and provides information to ensure the claimant complies going

forward and remains eligible for benefits.
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Pandomic Unemployment Assistance Clasien Filing Process

Eigibaty Registration Wiork Hstory Cersfication
® . < .
Complete
.

Pandemic Unemployment Assistance Claim Confirmation

Your Pandemic Unemployment Assistance clam and work regstration account has been oreated successfully and wil
be reviewed for eligibility,

ACKNOWLEDGEMENTS
You have acknowledged that:

* To be ehgible for bensfits each week you MUST be 2ble to go to work each day. If you were
offered a job teday, you must be able to accept it

e Bagirning this Sundsy, you MUST file & weekly centification to receive benefits, You can file
onlineat. . . Contnue 10 file each week if do not have a job. You cannot be
paid for any week(s) that you do not claim.

* You MUST report ANY sarmngs for the wesk you work, even if you've not yet been paid.
Include all income, commissions, tips and gratuities. Report the gross amount before
deductions.

o If your contact information changes, infoem the UC service center ( ). the
system () and the United States Postal Service
immediately, even if you are not fling for benefits at that time.

* You MUST read and understand the Pandemic Unemployment Compensation Handbook
which explains these requiraments in more detail Please click here here to downioad and
view the PUA Handbock.

* | acknowledge that any false statements in this document are punishable pursuant to
and CFR 625.14 referenced i Section 2102 of CARES Act of 2020, relating
to unsworn falsiScation to authorities, and that a perscn who imowingly makes a false
statement or knowingly withholds informatson to obtain UC or cther benefits commits a
criminal offense under Section 801 of US Law 43 £.5 871, and may be subject to a fine,
imprisonment. restitution. and koss of future benefits,
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b. Step 2: filing PUA weekly certifications
Like unemployment insurance, claimants must continue to file weekly certifications
of their compliance with Nevada recipient law, which is filed through Nevada’s PUA Portal
(Employnv.gov). The homepage has “File Your PUA Weekly Certification” in the middle.
Once clicked, the claimant can login and file their weekly confirmation for benefits.

| Below Is a list of your weekly certifications.
To daim a new week click the button below.

Weekly Certifications Review

Selow are the weeks 10 hch you have completad cerbfications to continue your unemplioyment bemseiits

No records found

The eligibility review contains one question per page, and asks the claimant if they
are, for instance, still unemployed, receiving workers’ compensation, receiving other
income, pension or allowance, and if they are engaged in training for job placement. The
claimant needs to state whether they have received job offers and if they have refused. The
claimant then receives a claim status.

6. Fraud.
a. Post-pandemic, Nevada still must monitor and prevent fraud.

The Federal Programs—PUA, FPUC, and PEUC—all require state agencies,
employers, and employees to monitor for fraud. While the Department of Labor has

outlined fraud prevention requirements in each of its guidance letters infra for each
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program, it too offered fraud “prevention resources to enhance integrity of unemployment
insurance programs.” To accomplish this goal, the DOL has issued press releases that
encourage participation in monitoring and that directs states, employers, and citizens
towards resources that can prevent fraud. A May 19, 2020 press release indicated:

Unemployment insurance fraud takes many forms. Employer
fraud may include certain actions to avoid tax liability or
establishing a fictitious employer account to enable fraudulent
claims against that account. Claimant fraud may include
knowingly submitting false information, knowingly continuing to
collect benefits when ineligible, certifying for benefits under state
law while not being able and available to work, or intentionally
collecting full benefits while not reporting wages or income.
Additionally, identify theft may result in unemployment
insurance fraud that is neither the fault of the employer nor the
identify theft victim.

The CARES Act includes the Federal Pandemic Unemployment
Compensation, Pandemic Unemployment Assistance, and
Pandemic Emergency Unemployment Compensation programs.
In addition to its recent guidance related to continued eligibility
for benefits, the Department has consolidated all state
unemployment insurance fraud hotlines on one page for ease of
access.

DOL, Press Release, https://www.dol.gov/newsroom/releases/eta/eta20200519.

The CARES Act and DOL Guidelines require that states monitor for fraud when
distributing federal dollars through PUA payments. The PUA requires claimants to self-
certify that they are unemployed, partially unemployed, or unable or unavailable to work
because of a COVID-19-related reason, and the state agency must accept this certification
with a warning about the repercussions of fraudulent representations.

¢

In guidance from the Department of Labor, states were directed to “maintain a
steadfast focus on Ul functions and activities that ensure program integrity and the

prevention and detection of improper payments and fraud across all Ul programs.” See
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Appendix 7-7 (Unemployment Insurance Program Letter No. 23-20 Programs Integrity for
Unemployment Insurance (UI) Program and the UI Programs Authorized by the
Coronavirus Aid, Relief, and Economic Security (CARES) Act of 2020 — Federal Pandemic
Unemployment Compensation (FPUC), Pandemic Unemployment Compensation (PEUC)
Programs dated May 11, 2020, p.2). Some states have attempted to expedite the process,
requesting relief from monitoring obligations, however, the DOL did now allow this,
stating: “A number of states have requested relief from conformity and compliance
activities to support more expedited processing of claims. While the Department
understands the rationale behind these requests, Ul mandates . . . remain fundamental
requirements . . . which must be adhered to.” Id.
This guidance was a reiteration of prior DOL guidance:
Importance of Program Integrity. The programs and
provisions in the CARES Act operate in tandem with the
fundamental eligibility requirements of the Federal-State UI
program, which remain in place. In addition, some of the
programs include new eligibility requirements. These
requirements include that individuals are only entitled to benefits
if they are no longer working through no fault of their own and
that individuals must be able and available to work.
See Appendix 7-4 (UIPL 14-20, p.2).
b. The Agreement between the State and the Department of
Labor.
DETR also entered into an agreement with the Department of Labor so that it could
provide PUA, FPUC, and PEUC. The Agreement requires that DETR, when administering

the program, follow the provisions for fraud and overpayments. (Ex. 3 to Resp’t Opp'n. to

Pet. for Writ of Mandamus,— DOL Contract with DETR). The Agreement “will immediately
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terminate with respect to any of the provisions of the Act . . . upon the Department of
Labor’s determination that the state did not comply with all of the requirements” in the
Agreement. Id. at p.1. The State must also furnish records for inspection if the Department
of Labor decides to audit the State’s implementation of the programs. In multiple parts,
the Agreement makes clear that an individual may not fraudulently receive benefits.
However, it does not outline the requirements on states to monitor fraud in depth, beyond
requiring that “no further benefits be payable” if there is fraud.
c. Nevada’s obligation to abide by its own fraud requirements.
Under 20 CFR Section 625.11:
The terms and conditions of the State law of the applicable State

for an individual, which apply to claims for, and the payment of regular

compensation, shall apply to applications for, and the payment of,

[Disaster Unemployment Insurance] to each individual as specifically

set forth in the provisions of this part.

Therefore, Nevada has to abide by its requirements and procedure outlined in NRS

and NAC Chapter 612.

d. Obligation to monitor fraud.

Generally, states are required to provide due diligence and take necessary actions to
prevent fraudulent payments of claims. The Office of Employment and Training
Administration for the Federal Government continues to actively work with states and law
enforcement partners to combat fraud. It has issued guidance to states in implementing
programs consistent with integrity. It regularly coordinates with the Office of Investigation

— Labor Racketeering to increase access to necessary state unemployment insurance data
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to help detect fraud, communicate fraud schemes, and identify effective fraud prevention
techniques and strategy.

The Office of Employment and Training Administration has provided resources and
tools for states to combat fraud in the context of COVID-19 and the CARES Act, such as
continued expansion of its Integrity Data Hub, which provides resources to help prevent
and detect fraud, including:

e A Suspicious Actor Repository that allows States to share and cross-match with
known fraud data elements to detect fraud;

Cross-matches with suspicious Internet Protocol (IP) addresses;

A multi-state claims data cross-match that enables data analytics to detect fraud;
A real time Fraud Alert System that allows states to interact with each other;
Implementing a national identity verification tool to support States;

Weekly calls to share and communicate fraud prevention strategies;

Other training for State staff.

The Office of Employment and Training Administration also issued UIPL 23-20 to
emphasize the importance of program integrity and the need to address improper fraud in
the Ul system. See Appendix 7-7 (UIPL 23-20). This UIPL discussed administrative issues
that have arisen in CARES Act program administration and the many fraud and
overpayment prevention tools available to states.

In addition, as part of its proactive response to PUA fraud, the Office requires states
to include warnings for fraud throughout the system. See Appendix 7-5 (UIPL 16-20). The
warnings must state that fraud can result in criminal sanctions, serving as a reminder to

individuals that there are serious consequences.

Page 93 of 310




10

11

12

13

14

15

16

17

18

19

20

21

25

26

e. States may not require substantiating documents, in-part.
On the other hand, this reading of the CARES Act may be inconsistent with the
language of the statute. It is likely that states do not have authority to require submission
of documentation for the purpose of determining an individual’s eligibility for the program.
Congress intended self-certification to be an intrinsic aspect of the CARES Act. Eligibility
for PUA benefits under the CARES Act is defined in Section 2102(a)(3)(A), which

determines a “covered individual” as someone who:

(1) Is not eligible for regular compensation or extended benefits under
State or federal law or pandemic emergency unemployment
compensation under section 2017, including an individual who has
exhausted all rights to regular unemployment or extended benefits
under State or Federal law or pandemic emergency unemployment
compensation under section 2107; and

(1)  (I) Provides self-certification that the individual is otherwise able to
work and available for work within the meaning of applicable state law,
except the individual is unemployed, partially unemployed, or unable
or unavailable to work because of one of the [COVID-19 related
reasons|; or

(i11)  (II) the individual provides self-certification that the individual “is
self-employed, is seeking part-time employment, does not have
sufficient work history, or otherwise would not qualify for regular
unemployment or extended benefits under State or Federal law or
pandemic emergency unemployment compensation under section 2107
and meets the requirements of subclaus (I).

With this reading, benefits must be provided to individuals who are determined to
be eligible under the methods described above. Under Section 2102(b), the Secretary of
Labor “shall” provide any covered individual unemployment benefit assistance while such
individual is unemployed, or any of the other factors above. The language is not

discretionary.
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This non-discretionary nature of the unemployment benefit assistance is reiterated
multiple times. Further, “self-certification” is defined by Oxford Dictionary as the “practice
of making an official declaration that something complies with regulatory standards or
procedures without independent substantiating evidence.”32

With this reading of statute, there is no statutory ambiguity as to how the
requirement is fulfilled: thus, states do not have authority to interpret the language to
include additional requirements such as substantiating documentation of employment.

f. Fraud program.33

DETR was not willing to make the details of the fraud program public because such
disclosure would compromise fraud detection efforts and undermine ongoing
investigations. However, DETR has agreed to provide the Court with a confidential, in
camera, presentation on its fraud program and will answer any and all questions of the
Court and the Petitioners.

g. Fraud statistics.

Due to the design of the program alone, PUA is more susceptible to fraud than the
regular unemployment insurance program. (Ex. I to Respt Opp’n. to Pet. for Writ of
Mandamus, Decl. David Schmidt, at 18); See also Appendix 12-8 (Memorandum re:

Response to the Office of the Inspector General’s OIG Alert Memorandum: The Pandemic

32 See Oxford Dictionary; see also Black’s Law Dictionary (11th ed. 2019) (“The signing of a form or note to
verify that one has done something or to explain that one has not done something.”)

33Nevada isn’t the only state to crack down on fraud. Washington tightened anti-fraud measures, even with
criticism that it denied benefits, because it determined that $300 million had been paid to criminals who stole
identifying information to file fraudulent unemployment benefits claims. See Natalie Swaby, Laid-off
workers in limbo as Washington state cracks down on unemployment fraud, Associated Press (May 28, 2020)
https://www.king5.com/article/news/laid-off-workers-in-limbo-as-washington-state-cracks-down-on-

unemployment-fraud/281-3a70a80e-2fbd-4b9a-afa0-721974c48518.
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Unemployment Assistance Program Needs Proactive Measures to Detect and Prevent
Improper Payments and Fraud, Report Number: 19-20-002-03-315). Unlike regular UlI,
PUA does not include an employer as a party to any claims thereby reducing a critical
verification of details that establish eligibility for unemployment benefits. Id. Because
PUA does not rely upon wages in place in the Ul system as the basis for payment of benefits,
there is an elevated risk due to forged documents or self-attestations that do not match the
underlying documents. Id. According to Ms. Gaa’s declaration, DETR suspects there are a
vast number of fraudulent requests, more than 100k, for example, for PUA.34 (Ex. 2 to
Resp’t Opp’n. to Pet. for Writ of Mandamus, Decl. Kimberly Gaa at p. 14).

As of July 13, 2020, there is substantial evidence of widespread and systematic
fraud. In this chart, Chief Economist Schmidt reinforces the DOL’s message about

potential PUA fraud:

IP Addresses Filing PUA Claims Outside Nevada
175,403 Unique Applications

-%Efj B
oG e

B S o
e S
- W" -.«;;jh
~ T =
Lane 8

&3
D74 :“\'
~.K4V

.

Page 96 of 310




10

11

12

13

14

15

16

17

18

19

20

21

25

26

The above attached chart shows those claims that have at least one week filed on a
claim from outside Nevada. These numbers are staggering (175,403 applications — as of the
July 6 data, this number was 149,000)).

Presented in contrast to the over 37,000 PUA applications outside both Nevada and

the surrounding area, here is a map of the applications within the "buffer" around Nevada:

Unique PUA Applications. Nevada Border Area
718 Unique Applications From 05/16/20 to 07/06/20
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This area captures the South Lake Tahoe, Truckee, Bullhead City and St. George
areas and, at least in theory, should capture the out-of-state applications with the highest
likelihood of having a bona fide attachment to Nevada's labor force. Chief Economist
Schmidt expressed grave concerns over the fact that there are only 718 such applications

(as opposed to the 37,000+ further outside Nevada). In this regard, Schmidt opined, “the

fact that out-of-state applications appear more correlated with population than proximity
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to Nevada suggests that the likely validity of the vast majority of those claims is very low.”

One out of every eight PUA applications are from outside the State of Nevada. Of
those applications, just 718 are from communities near Nevada (Truckee, South Lake
Tahoe, Bullhead City, etc) where there may be a reasonable connection to the Nevada labor
force. According to Schmidt, “[I]f we say that ‘out of state PUA applications are not likely
to be valid” then the reasonable objection would be that Nevada has lots of cross-border
activity. This “718” answers that objection by showing that the number of applications
from people living near Nevada's borders is very low, relatively speaking, and that the out-
of-state filter is therefore a more likely flag for potential fraud.” This chart adds to the
analysis significantly, as it focuses on those PUA applications we have received from

outside Nevada:

Unique PUA Applications Outside Nevada
37,370 Unique Applications From 05/16/20 to 07/06/20

Not pictured: Alaska, Hawaii, Guam, American Samoa.
7. Once a person was determined eligible, what benefits were due?
The DOL’s update, UIPL 16-20, includes guidance about how states should calculate

an individual’s PUA weekly benefit amount (“WBA”). See Appendix 7-6 (UIPL 16-20). As
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a general rule, the PUA WBA is calculated using the same formula as the applicable state’s
regular unemployment program. This is done by taking an individual’s wages over an
established “base period” and applying a formula that varies from state-to-state. For PUA
purposes, the “base period” is calendar year 2019. An individual’s PUA WBA may not be
higher than the applicable state maximum WBA for regular unemployment benefits. For
weeks of unemployment beginning on or after April 5, 2020 and ending on or before July
31, 2020, PUA recipients also are entitled to an extra $600 per week in Federal Pandemic
Unemployment Compensation benefits in addition to the PUA WBA.

If an eligible individual has insufficient wages or net income (or no wages or income)
in the base period to compute a WBA, the individual is entitled to receive the minimum
PUA WBA. The minimum PUA WBA varies by state, but is calculated as “50 percent of the
average weekly payment of regular compensation in the state” as published by the DOL.
In this event, PUA looks to calendar year 2019 as the “base period” for a claimant’s prior
earnings, and claimants can provide a variety of documentation to establish those earnings,
including income tax returns, paycheck stubs, and bank receipts. If a claimant cannot
produce any such records, he or she will receive the PUA’s minimum weekly benefit
amount, which is calculated according to the Department of Labor’s records of the state’s
average weekly payment of regular compensation.

8. When do benefits commence?

States may begin making PUA payments after they have entered into an agreement

with the DOL, but PUA claims may be backdated to February 2, 2020 (the start of the

“Pandemic Assistance Period”), if the individual meets PUA’s eligibility requirements. PUA
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1s unavailable for weeks of unemployment ending after December 31, 2020. See Appendix
7-5 (UIPL 16-20).

DETR reported, as of July 3, 2020, that since the start of payments on July 2, 104,319
unique claimants had been paid $989.9 million in both PUA and PUA-FPUC funds. The
total amount for PUA alone was $349.4 million. However, approximately 76,000 PUA
claims did not have weekly claims filed. See Appendix 16-14 (DETR Written Press
Conference Q&A (Jul. 3, 2020)).

9. What on-going obligation did claimant have after being eligible?

Like unemployment insurance, claimants must continue to file weekly claims to
receive weekly PUA benefit payments. This includes if PUA benefits are on hold due to
eligibility issues or pending appeal. See Appendix 5-3 (DETR Pandemic Unemployment
Assistance (PUA) FAQs, last updated 5/13/2020).

10.If claimant was determined to be ineligible, what were the appeal
rights of the claimant?

On June 1, 2020 the PUA adjudication line became operational and responsible for
reviewing and resolving PUA eligibility issues preventing payment. See Appendix 16-15
(DETR Press Release, June 3, 2020). The PUA adjudication line phone number, however,
was only provided to individuals who received additional information notices through their
Employ NV client portal. On the first day of operation, the PUA call center received nearly
140,000 PUA claims and adjudication calls.

Before this, a claimant could check his or her claim status online through the

EmployNV portal, which would show:
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e C(Claim Details: showing an overview of what you need to know about your
current claim status.

e Outstanding Claim Issues: lists any actives issues on your claim, which could
affect future benefits. As long as you remain unemployed, continue to file your
weekly claim as instructed. You will be notified by mail when any decisions
are made; these decisions may take up to 21 days.

e Weekly Benefit Certifications: lists the weeks for which you have completed
certifications to continue your unemployment benefits. Click on a Payment
Amount hyperlink to see the details of that payment, including any stimulus
amount paid.

e Payment Summary: lists the details on how each weekly payment was
determined.

e Overpayment: Summary provides a comprehensive view of any overpayments
to your benefit claim. An overpayment results when more funds were
dispersed than you were eligible for.

See Appendix 5-1 (PUA Portal Claimant’s Guide).
a. Hearing before a referee.

Presently, there is no appeal process for PUA claims. However, in the July 3, 2020
DETR Written Press Conference Q & A, DETR announced that it “is actively working with
our vendor Geographic Solutions Inc. to provide appeals filing capability. This is
functionally expected mid-July 2020.” See Appendix 16-14 (DETR Written Press Conference
Q&A (Jul. 3, 2020)). 1t directed claimants to check the website for further updates. Id.
However, Administrator Gaa updated this information by explaining that the appeals
module 1s scheduled to be live this week on Friday July 17, 2020, at 8:00 p.m. Accrued
appeals as of July 17, 2020, will be accepted 30 days after the launch of the program. The

appeals process will be similar to the process in traditional Ul as all the following

possibilities:
e File an appeal request in the PUA module;
e Initial review for redetermination, if no move to appeal hearing setting;
e Set Appeal hearing with Appeal referee;
e Hearing — (no employer included) review the materials presented in the appeal by

the filer;
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e Hearing determination — approve — move to payment; denied — advise of right to
escalate to the Board of Review;

e Board of Review — review for remand back to adjudication for redetermination —
approval — move to payment, denial — may request additional review; approved —
reversal of prior denial move to payment; denial — advise of right to petition the
court;

e Petition for Judicial Review in District Court.

As of June 3, 2020, 90,756 initial PUA claims had been successfully filed and 716,964
weeks in claims had been successfully filed with DETR paying out nearly $119 million in
combined PUA and Federal Pandemic Unemployment Compensation (FPUC) assistance
representing 18,445 claims. See Appendix 16-15 (DETR Press Release, June 3, 2020).
DETR continues to remove barriers, process, and release funds on PUA claims daily, in the
order in which they were received. DETR works closely with law enforcement to identify,
track, and prevent payment on a significant number of fraudulent claims.

Questions about claims? The Alorica Call Center.

On April 9th, DETR and Governor Sisolak announced a vendor had been selected to
“provide at least 100 full-time operators to boost unemployment insurance (UI) call center
capacity during a period of unprecedented demand.”?® Beginning April 15t, DETR—in

conjunction with Irvine-based, global customer service provider Alorica—began operating

an expanded call center for general unemployment insurance questions.3¢ After soliciting

35See Press Release, Governor of Nevada, Governor Sisolak Announces Selection of Call Center Vendor,
Adding at Least 100 Full-Time Operators to Manage Unemployment Calls (Apr. 9, 2020)
http://gov.nv.gov/News/Press/2020/Governor_Sisolak_Announces_Selection_of Call_Center_Vendor, Adding
_at_Least_100_Full-Time_Operators_to_Manage_Unemployment_Calls/

36 See Jeff Munson, New Unemployment Call Center Begins Wednesday for Nevadans, DETR Reiterates New
Online Filing System Method, Carson Now, April 15, 2020.. https:/carsonnow.org/story/04/15/2020/new-

unemployment-call-center-begins-wednesday-nevadans-detr-reiterates-new-online-f
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bids from five companies, the state awarded the contract to Alorica “based on ability to
meet the Department’s needs, price, and an agreement to hire Nevadans first.”37

As part of the $5 million contract, which was retroactively approved by the State’s
Board of Examiners on April 234, Alorica would establish a 1-800 number and designate
100 employees at two call centers to answer generic questions about the filing process.
Issues arose immediately as frustrated claimants complained the new call center operators
were a “waste of money” because agents were unable to answer claimants’ specific
questions about the status of their claim. According to figures provided by DETR officials
to the Las Vegas Review-Journal, more than 30% of calls were prematurely ended by the
caller after listening to a message that said the call center does not have access to
information on existing claims.?3® The Wisconsin Department of Workforce Development
also contracted with Alorica to expand its call center operations.3® However, unlike the
DETR-Alorica call center, operators at the DWD-Alorica call center are trained to answer
specific questions regarding the status of a claim and, if the operator is unable to answer
the question, will transfer the call to the appropriate party. DWD officials stated that, in
the first two weeks following implementation of the new call center, the Department made

nearly 3.8 times the number of customer contacts it was typically able to.

37 See Riley Snyder, State board approves 5.1 million in contracts to help beleaguered unemployment insurance
system, Nevada Independent, April 23, 2020. https:/thenevadaindependent.com/article/state-board-
approves-5-1-million-in-contracts-to-help-beleaguered-unemployment-insurance-system

38See Bailey Schulz, New Unemployment call center ‘waste’ of money, frustrated jobless say, Review Journal,
April 22, 2020. https://www.reviewjournal.com/business/new-unemployment-call-center-waste-of-money-
frustrated-jobless-say-2012197/

39 Press Release, Wisconsin Department of Workforce Development, DWD Expanding Efforts to Directly
Assist More Wisconsinites (May 15, 2020).

https://dwd.wisconsin.gov/news/2020/200515-expanding-efforts.htm
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By contrast, other states (such as California and New Jersey) opted to introduce
virtual chat bots in order to free up time for agents to focus on complex claims that need
intervention—rather than answering frequently asked questions.*® Following the massive
increase in call volume, the California EDD announced the virtual chat bot was available
by Facebook messenger as well as through the EDD website. The chat bot service, available
in English or Spanish, is capable of answering more than 214,000 common questions from
claimants each week.4! Diverting general unemployment application questions away from
the limited amount of live operators has decreased the call queue’s wait time, helping
ensure callers with the most urgent issues can get through on the phone lines.

When 200 Alorica staff in Nevada were onboarded, they were only provided on
average one day and a half of training due to the urgency to establish a call center. These
call center FTE’s are given remediation training from time to time, but they have been the
consistent source of criticism of the public who have not been satisfied with their customer
service efforts. To be fair, the call volume has been extraordinary. See Appendix 17 (Call
Center Statistics) provides a call log showing that the peak of demand Alorica FTE’s were
fielding 3,200 calls a day.

Complaints about Alorica raise various issues, but the most pervasive complaint the

Special Master has reviewed has been complaints of that Alorica Staff are unhelpful and

40 Employment Development Department, State of California, News Release No. 20-23 (Jun. 4, 2020)
https://edd.ca.gov/About EDD/pdf/news-20-23.pdf; See Karen Price Mueller, EDD launches new tools, NJ
Advance Media including text message and chat bot services, to assist workers, (May 11, 2020)
https://www.nj.com/coronavirus/2020/05/cant-reach-nj-unemployment-labor-dept-launches-new-tool-to-

help.html
41 See Robb Mayberry, EDD provides customer service and hiring updates, Cal OES News (July 9, 2020)

http://www.oesnews.com/california-workers-struggling-through-pandemic-receive-41-3-billion-in-

unemployment-benefits/
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rude to claimants. Untrained or “bad apple” staff are just compounding the issues and
inhibiting the State’s ability, “to ensure the successful processing of claims.” See Appendix
7-3 (UIPL 13-20 dated 3/22/20 at p. 4sec. (ii)). Moreover, disabled callers have claimed
they are not being accommodated. DETR must ensure communications are ADA complaint
so that people with disabilities (such as sight or hearing impaired) are provided equal
access. Additionally (i1) states that DETR “should ensure that individuals have access to
staff that have been properly trained to provide ... assistance and service to assist in claims
taking by facilitating routine acceptance information.” In all events, the DOL has made it
clear that State’s must notify claimants “on why and what steps the claimants can take to
ensure the successful processing of claims.” The evidence reviewed by the Special Master
raises serious questions about Alorica’s performance on behalf of the State.
11. Claim statistics March 2020 to July 2020.
a. Accepted and denied claims.

The table below compares the total number of PUA initial claims reported to the
Nevada Department of Labor on weekly claim reports. This data ranks Nevada compared
to total PUA initial claims. It is interesting that Nevada's rank on this chart is similar to
its ranking of PUA paid to total self-employment. This suggests that at the very least
Nevada's performance is similar to the performance of other states, both in terms of total

potential workload as well as total dollars paid.
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Ratio of PUA Initial Claims to Pre-COVID Covered Employment

State
RI
MA
MI
AZ
WA
ME
PA

NJ
NV
LA
MS
NC
NY
MD
OH
MT
HI
ID
CA
AR
IN
NM
™
co
AK
SC
Wi
AL
MO

KS
ND

CT
IL
WY
IA
DE

VA
N
OK
NE
SD
uTt
VT
MN
DC
KY
OR
FL
GA
NH
Vi
wv

PUA Initial Claims Through June 20

Covered Employment PUA Initital Claims Ratio

473,597
3,568,892
4,305,711
2,885,408
3,351,028

603,932
5,814,461
4,025,826
1,379,654
1,891,334
1,109,819
4,402,750
9,408,510
2,555,073
5,346,565

455,906

621,474

733,499

17,330,010
1,196,468
3,041,986

802,978

12,304,547
2,666,358

308,137
2,087,060
2,853,837
1,929,897
2,794,254
1,364,944

412,797
1,653,302
5,914,575

270,013
1,531,621

445,741
3,739,821
3,278,927
1,568,967

963,512

417,997
1,474,336

303,379
2,864,234

579,419
1,893,451
1,914,153
8,590,846
4,388,404

649,845

35,422

667,871

88,608
624,091
729,051
462,728
432,381

72,354
691,712
477,671
154,027
189,492
105,174
392,902
809,029
198,607
392,497

33,420

43,815

43,779
939,147

63,030
159,836

38,173
572,343
122,343

13,462

88,848

98,525

66,011

94,774

37,041

10,620

41,563
127,628

5,701

28,905

8,073

60,635

45,028

19,362

11,541

4,482
11,471
1,688
15,254
2,325
7,395
2,710
0

o 0O oo
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18.7%
17.5%
16.9%
16.0%
12.9%
12.0%
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11.9%
1.2%
10.0%
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8.9%
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7.8%
7.3%
7.3%
7.1%
6.0%
5.4%
5.3%
5.3%
4.8%
4.7%
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4.4%
4.3%
3.5%
3.4%
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1.8%
1.6%
1.4%
1.2%
1.2%
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source: https://oul.doleta.gov/unemplov/csv/ar539.csv and https://oui.doleta.gov/unemploy/

docs/weekly pandemic claims.xlsx

1il.  Process for filing a claim to receive FPUC.
1. Qualifying criteria for eligibility.

Individuals qualify for FPUC if they qualify regular unemployment compensation
under state programs; Pandemic Emergency Unemployment Compensation (PEUC);
Pandemic Emergency Assistance (PUA); Extended Benefits (EB); Short-Time
Compensation (STC); Trade Readjustment Allowances (TRA); Disaster Unemployment
Assistance (DUA); and Payments under the Self-Employment Assistance (SEA) program.
See UIPL No. 15-20.

FPUC is not available to those receiving benefits under a state’s “additional benefits”
program, which extends the duration of benefits during high unemployment to those in
approved training programs who have otherwise exhausted benefits for a variety of
reasons.

If qualified, individuals are entitled to the full $600 FPUC weekly payment if they
receive at least $1 in a qualifying week under any of the above programs. This means that
eligible individuals receiving even partial unemployment benefits (such as those working
reduced hours) under a state program are entitled to the full supplemental $600 weekly
benefit.

2. Process for determining eligibility.

States must notify an individual of his or her entitlement to FPUC. The

notification must include both the beginning and ending dates for the FPUC
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program. States have flexibility in how they provide this notification. Individuals
do not need to separately apply for FPUC. See UIPL 15-20. This process is, in
theory, automatic.

3. Fraud.

Given that FPUC supplements the other programs, the fraud requirements equally
apply. There are no additional fraud requirements for FPUC requirements other than a
general Federal obligation on states to monitor for fraud like the other programs.

4. Once a person was determined eligible, what benefits were due?

FPUC is available from the week of unemployment, starting on or after the date on
which the state enters into an agreement with the DOL through the week of unemployment
ending on or before July 31, 2020. If a state 1s unable to immediately pay FPUC benefits in
the week following the execution of its agreement with the DOL, then the state must
provide retroactive payments to those eligible for FPUC for the missed weeks. See UIPL
15-20.

E. What obligations did the State commit to when it entered into
agreement with DOL?

On March 28, 2020, the state of Nevada, by and through Nevada ESD Administrator
Kimberly Gaa, entered into an agreement with the U.S. Department of Labor to carry out
the provisions of the Relief for Workers Affected by Coronavirus Act (CARES Act),
establishing the PUA and FPUC programs. As part of this agreement and in order to
participate in the programs, Nevada agreed to maintain certain records pertaining to its
administration of the programs and to furnish all information and reports deemed

necessary by the Department of Labor. The DOL required the state to administer benefits
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pursuant to the requirements set forth in section 303(a)(1) of the Social Security Act and
use funds received from the programs only for the payment and administration of benefits.

The agreement further stipulated that if a state provided payments as part of the
programs to individuals who did not qualify, the state would “take such action as
reasonably may be necessary to recover ... all benefit[s] erroneously paid” and “restore any
lost or misapplied funds paid to the state for benefits or the administration of [benefits]”.
Lastly, the agreement required states to comply with all requirements in statute, operating
instructions and guidance, and program-specific addendum. If the Department of Labor
determines the state failed to comply with any of the agreement’s provisions or attached
materials, the agreement automatically terminates and no further benefits shall be
payable.

IV. Timeline for ESD response to pandemic.
A. March.

On March 12, 2020, DETR-ESD began receiving UIPL from the Department of Labor
regarding the administration of unemployment compensation and COVID-19. The initial
UIPL indicated the DOL was actively working on guidance to ensure states could effectively
administer the program. (See Resp’t Opp'’n. to Pet. for Writ of Mandamus, Ex. 2, Decl.
Kimberly Gaa, See Declaration of Kimberly Gaa, p.2); see also UIPL 10-20).

On Saturday March 14, Ms. Gaa submitted a continuity of operations plan for ESD
to address the shutdown. This included information for remote access to technology
systems and the need to immediately expand hours for public access to Ul call centers, plus

addressing staffing expansion for unemployment insurance.
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On March 14, DETR announced it was expanding its business hours to accommodate
the increase in unemployment insurance claims while encouraging online filing. Its new
hours became 8 a.m. to 8 p.m. Monday through Friday and provided the telephone and call
center phone numbers. See Appendix 16-16 (DETR Press Release, March 14, 2020).

On March 15, the Department of Labor modified UIPL 10-20, changing how certain
covered employees are classified. There was more substantive guidance from the DOL on
March 22, which provided information for additional administrative funding for UI
operations.

From March 15 to April 4, Nevada saw standard Ul claims that equated to multiple
years of work.

From March 16 through April 10, DETR ESD moved teams of staff from other units
within ESD to call centers.

On March 27, 2020, the Federal Government passed the CARES Act.

On March 28, Ms. Gaa signed an Agreement with the DOL that allowed for Nevada
to administer CARES Act funds through PUA, FEUC, and FPUC.

On March 31, 2020, DETR announced it entered into an agreement to take steps to
implement the CARES Act. It announced that it was expected to release program
guidelines shortly and implement programs, like FPUC, that would help independent
contractors, freelancers, gig workers and other workers. See Appendix 16-17 (DETR Press
Release, March 31, 2020).

B. April.
From April 2 through April 10, DETR IT and UI technical support staff began

working to stand up the FPUC addition to Ul, which became effective March 29, 2020.
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DETR was able to reuse and adjust its current Ul system to accommodate the additional
$600 payment.

On April 2, DOL 1ssued UIPL 14-20, which outlined the basics of the CARES Act,
including highlighting the “Importance of Integrity” in the program and eligibility
requirements. See Appendix 7-4 (UIPL 14-20).

On April 4, UIPL 15-20 was released, which gave guidance on FPUC money and
explained how to administer the program.

On April 5, DOL released UIPL 16-20, outlining PUA requirements with operating
details and instructions. See Appendix 7-7 (UIPL 16-20). This letter further iterated that
the State must ensure that individuals who receive the benefits are eligible.

On April 8, DETR released a press release cautioning claimants about potential
insurance scams, suggesting tips from the Nevada Attorney General’s Bureau of Consumer
Protection.

On April 9, DETR-ESD entered into contract with Geographic Solutions, Inc. for
PUA software. The justification of work reads, in-part: “[a] new emergency program
included in the Federal Coronavirus Aid Relief, and Economic Security act, the Pandemic
Unemployment Compensation program, requires a technology solution to properly
administer.”#2 The projected timeline for implementation was 3 weeks from the contract’s

initiation.

42See Appendix 9-2 (Contract entered into by and between DETR-Employment Security and Geographic
Solutions, Inc. re: PUA Software) . The Statement for Work is also attached. Geographic Solutions is a
privately held corporation based in Florida, which employs 340 full-time employees. The company has
experience in disaster response, including disaster employment system and mass layoffs. It has also been
involved in response to natural disasters: Deepwater horizon oil spill, hurricane Katrina, Louisiana floods,
just to name a few. In March 2013, for example, Louisiana was the first state to implement a program
designed to help with unemployment applications (Virtual OneStop). Geographic Solutions designed it.
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On April 10, the DOL published guidance letter UIPL 17-20, which gave guidance
on implementing PEUC.

On April 12, code was launched into Ulnv so that FPUC payments could be
distributed to unemployment claim filers. Beginning April 14, filers would receive the
FPUC payments.

From April 13 through 27, several decisions were made to continue working to
standup the PUA program and improve Nevada’s technical functionality to accept claims
in the program. On April 14, the Governor and Ms. Gaa formally announced that DETR
ESD was opening a separate call center for PUA filers, which was contracted under Alorica.
A staffing plan was written to submit to the Governor’s Finance Office for the creation of
147 full-time positions to augment existing staff in favor of direct and indirect Ul services.

On April 15, DETR announced a call center vendor, that the agency was partnering
with Alorica*? to manage its staff and the call volume.

April 17, DETR issue a press release cautioning claimants about sharing information

with non-sanctioned sources to combat fraud.

Geographic Solutions has implemented this program in multiple other states since then. It claims to have
expertise in software development, data conversion, systems integration, Microsoft, and customer service.
Specific to Coronavirus, Geographic Solutions stood up programs in Louisiana, Nebraska, Tennessee, and
Virginia.

The statement of work indicates that “Geographic solutions will implement the PUA system for [Nevada]
from Geographic Unemployment Insurance System (GUS) with the unique requirements” of integrating the
functionality within Nevada’s EmployNV website, creating a PUA system based on DETR’s configuration
options, creating a NV Ul system interface, hosting applications to provide disaster recover customer service,
web based staff training for 4 days, maintaining the system, and providing general technical support.
Geographic Solutions certified that the PUA system would provide the ability to create initial and weekly
claims, as well as adjudicate and process payments. It offered other programs and training, that can be found
in the contract itself.

43Alorica entered into a scope of work to establish phone support for the Ul system on April 15, 2020, starting
with 100 full-time employees, or the equivalent. It promised that 15% of employees would be able to assist
in Spanish and was allowed to adjust its full-time employees by 10% depending on the requirements. The
State was required to provide training and publicize Alorica’s services. See attached Scope of Work for Alorica
program.
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On April 27, the emergency contract scope of work was finalized for the technical
PUA claim system, under emergency procurement.

On April 27, DOL issued UIPL 16-20, which changed program administration of
PUA—clarifying program eligibility and requirements. See Appendix 7-6 (UIPL 16-20).

From April 27 to May 10, DOL issued UIPL 18-20 and 22-20, which set guidance for
DOL and CARES Act fund disbursement, government entities, and funding for Ul by
federal funding. It included multiple changes and clarification on CARES Act
implementation.

From April 30 through May 14, staff and a PUA technical vendor met with program
staff and technical staff to stand up the PUA system.

C. May.

From May 8 forward, a series of press releases about user-interface for CARES Act
implementation, PEUC and PUA were also announced.

e May 8 — press release announcing GSI as a vendor for PUA system.

e May 9 — code was released into DETR’s traditional UC system Ulnv to
accommodate filers exhausting their standard Ul claims and moving to PEUC
filing

e May 13 — press release announcing PEUC filing capabilities now active in the
system.

e May 14 — DETR issued a press release announcing it was launching a PUA
system on May 15 for taking applications and the payment function would be

launched May 23. Soon after, guidance was posted on the website.
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e May 16 — PUA application process stood up. It received 25,000 claims within
the first 12 hours it was live.

e May 23 — the PUA payment component of the PUA system was launched and
the first payments went into a filer bank account on May 27.

e May 29 — DETR reviewed the number for payout and made payments to
claimants totaling more than $2 billion dollars since March 15. (In
comparison, only $6.75 billion in UI trust funds have ever been paid out).

D. June.

On June 3, DETR announced a record volume of calls to the PUA call center. In a
press release, it disclosed that the call center received nearly 140,000 PUA claims and
adjudication calls.

On June 6, additional system functionality was launched for PUA payments.

On June 12, a DETR UI Claim Center employee in Southern Nevada tested positive

for COVID-19; the Call center was forced to halt to half capacity.
See Appendix 10 for a complete outline of DETR’s response timeline.

V. PUA Claims Administration Data March 2020 to July 2020.

A. DETR Chief Economist David Schmidt Discussion and Analysis
Regarding PUA Claims Data.

In his Declaration, DETR Chief Economist Schmidt, provided a comprehensive
narrative to assist the Court in understanding the PUA claims data. First, he explained,
looking at total initial claims, it was important to understand additional detail about what
DETR meant by "initial claims." (Ex. I to Resp’t Opp’n. to Pet. for Writ of Mandamus, Decl.

David Schmidt 11). According to Schmidt, initial claims represent an initial application
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for benefits, which must be followed by a series of weekly claims establishing eligibility for
each individual week of benefits. Id. There are three types of initial claims: new,
additional, and reopened claims.

New claims occur when a claimant first establishes eligibility for a new benefit year.

Reopened or additional claims occur when a claimant has an existing benefit year,
goes more than two weeks without filing for benefits, and wants to resume filing for
benefits. The Reopen/Additional claim process re-establishes eligibility.

Additional claims are recorded if the break in weekly filing was due to intervening
employment, Reopened claims are recorded when the break in filing was not due to
intervening employment.

Because the US Department of Labor uses initial claim data as a proxy to measure
job separations, Initial and Additional claims are included in the weekly ETA 539 report,
but Reopened claims are not. Id. Schmidt points out this is important point, in part,
because data of initial claims over a sufficiently long period of time may not correlate with
unique individuals. Id. Early in the pandemic it was a fair assumption that all types of
initial claims were representative of individuals newly-affected by the COVID-19 closures.
Id. With each passing week, that assumption becomes weaker. Id.

To help the Court understand the foundation supporting his data analysis, Chief
Economist Schmidt explained that the Unemployment Insurance Nevada ("Ulnv'") was
built on an older architecture adapted from other states. The core code is therefore older
than the launch date of the system. (Ex. 1 to Resp’t Opp’n. to Pet. for Writ of Mandamus,
Decl. David Schmidt, at 12). Extracting data from the system requires a detailed

knowledge of the interrelationship of both technical and program functions. Id. Different
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queries run at different times and designed in different ways will yield different results.
Id. Through the course of the pandemic, DETR has made good-faith efforts to provide
information about the activity taking place in the system. That said, it was aware of the
fact that building detailed and precise reports would require months of dedicated work with
programmers to sort through these details, as it did when building DETR’s federal reports
prior to the launch of UINV. Id. In their reporting, according to Schmidt, DETR uses a
blend of both the prespecified federal reports, such as the ETA 539, which are more
accurate but more inflexible, as well as a small number of queries and ad hoc reports, which
provide more flexibility but less testing and evaluation. Id. In reporting this data to the
public and other people outside the Unemployment Insurance ("UI") program, DETR tends
to refer broadly generalize overall activity, intending conveying the overall status of the
program but not the specifics of every possible detail and permutation.

Using data on claims by industry and using the most recent average weekly wage by
industry through June 20, total wages in Nevada have fallen by $3.28 billion since March.
(Ex. 1to Resp’t Opp’n. to Pet. for Writ of Mandamus, Decl. David Schmidt, at 13) Due to
DETR's successes in paying unemployment benefits and the implementation of CARES Act
programs, over $3.35 billion in benefits have been paid out on the basis of claims in the
regular Ul program, a wage replacement rate of over 100%. (Ex. 1 to Resp’t Opp’n. to Pet.
for Writ of Mandamus, Decl. David Schmidt, at 13). In the broader history of the Ul
program, Nevada historically pays approximately 90% of weekly claims, but only
approximately 67% of initial claims. (Ex. I to Resp’t Opp’n. to Pet. for Writ of Mandamus,

Decl. David Schmidt, at 14.)
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Building on Chief Economist Schmidt’s analysis of claims data, the next several

pages will provide the Court with the PUA claims data the Court inquired about during

the hearing and followed up on during the Special Master investigation. It will help the

Court understand how DETR has administered the PUA program, including:

>

Table re: PUA Claims status, PUA initial claims, PUA weekly claims filed,
and PUA money paid;

Nevada Unpaid PUA Claims (May 16 to June 21);

Unpaid PUA Claims In or Near Nevada (May 16 to June 21);

Issues on Unpaid Claims With Weeks Filed and Only One Issue on Claim;
Status of PUA Claims Filed May 16, 2020;

PUA Payments by Benefit Week Date;

Paid PUA Claims in Or Near Nevada (claim filed May 16-June 21);
Average Payment Time Lapse (Days);

Open Issues on Unpaid Claims;

Open Issues on Unpaid Claims Filed Before June 22, 2020;

Open Issues on Unpaid Claims Filed May 16, 2020; and

Resolved Issues on Unpaid Claims Filed May 16, 2020.
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B. Table re: PUA Claims status, PUA initial claims, PUA weekly claims

filed, and PUA money paid.

Claim Status

PUA Initial Claims

PUA Weekly Claims Filed

PUAS$ Paid, Excluding FPUC

A: Claim Paid 107,923 1,466,063 343,044,663
B: Failed Identity Check 17,179 128,132|NA
C: Apparent Ul Wages 45,328 485,176 |NA
D: No Weeks Filed 14,548 0| NA
E: Out of Country 2,830 35,139|NA
F: IP Issue 20,786 258,718|NA
G: Recent ? Activity Stop 23,912 298,605|NA
H: Other Outstanding Issue 5,511 62,783 |NA
I: No Detail 9,013 94,711 | VA

Data pulled from Copy of PUA database on 7/7/2020, reflecting data as of June 29.
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C. Nevada Unpaid PUA Claims (May 16 to June 21).

7/14/2020 13-auto Nevada Unpaid PUA Claims, Issues and Weeks.html
Nevada Unpaid PUA claimé
May 16 to June 21
Issue Has Weeks No Weeks

Issue Description Code Claimed Claimed
IP - Investigation Case Special Project 261 14,643 2,337
PUA - Other program eligibility 750 14,246 4992
IP - Investigation SAR Internal 598 12,021 2,213
DUA - Unemployment not result of disaster 271 10,313 NA
Two-Factor Authentication failed - Bad phone 757 4,977 85
lnvalid SSN 213 4,002 1,616
PUA Claim Stopped 197 2,099 310
PUA - Requires Staff Review 749 | 2,083 8
Two-Factor Authentication failed 758 1,691 40
Invalid Employer Chosen 200 | 1,529 205
bUA - Refusal to Telework 747 1,362 305
No emplbyment history 189 536 10
Fraud - Conversion 235 397 7
Refusal of Referral 108 340 NA
PUA - Refusal of work 751 340 NA
PUA - Peﬁéidn - 752 | 294 NA
PUA - Receiving Sick Leave 748 188 66
Requires Staff Review 214 154 30
Pension 163 58 2
Potential Education Employee 190 50 6 7
IP - Investigation Staff Audit 265 50 22
(e:)l(?)iirrr::jnts immigration documentation has 470 24 7
PUA - Proof of employment sufficiency 753 22 4

217 15 2

Claimant worked outside of US or Canada

file:///Volumes/hutchlegal/Shared/Reno/Client Files/P/Payne v State of Nevada, et al.CV20-00755/Documents from DETR/July 13 Data Update/documents_2020071...
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D. Unpaid PUA Claims In or Near Nevada (May 16 to June 21).

71142020

11-auto Unpaid Claims In or Near Nevada by Address May 16 to June 21.html

Claim

12020-

1 05-16

12020-
105-17

12020-
1 05-18

1 2020-
1 05-19

1 2020-
105-20

12020-
| 05-21

12020-
05-22

1 2020-
105-23

1 2020-
1 05-24

| 2020-
105-25

12020-
105-26

1 2020-
05-27

12020-
1 05-28

1 2020-
105-29

1 2020~

05-30

12020-
| 05-31

Unpaid PUA Claims In or Near Nevada

Has Weeks
File Date Claimed, ID Failed Claimed, ID Passed Claimed, ID Failed

56

12

63

62

56

34

43

51

37

25

35

47

35

34

36

31

Claim Filed May 16 to June 21
Has Weeks

1,709
3,200
1,637
1,486
1,192
900
789
644
593
611
462
492
512
525
331

391

7

20

1"

10

14

16

15

12

19

No Weeks

No Weeks Claimed,

ID Passed

263
703
421
404
271
229
217
171
166
178
227
246
221

256

212

file:///Volumes/hutchlegal/Shared/Reno/Client Files/P/Payne v State of Nevada, et al.CV20-00755/Documents from DETR/July 13 Data Update/documents_2020071...
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7/14/2020

11-auto Unpaid Claims In or Near Nevada by Address May 16 to June 21.html

1 2020-
1 06-01

1 2020-
|06-02
12020-
06-03

2020-
06-04

2020~
06-05

2020-
06-06

2020-
06-07

12020-

1 2020-

106-09

12020
10610

1 2020-
- 06-1

1 2020-
1 06-12

1 2020-
06-13

12020-
- 06-14

12020-
06-15

1 2020-
06-16

1 2020-
06-17

06-08

Unpaid PUA Claims In or Near Nevada

43

45

80

78

88

89

81

95

124

128

200

266

248

167

245

300

169

Claim Filed May 16 to June 21

273

479

504

465

450

371

325

382

568

607

850

1,218

1,101

820

1,354

1,551

960

12

27

28

32

33

37

26

27

50

62

89

133

118

72

119

146

76

261

297

261

246

241

131

88

131

176

198

204

205

192

164

224

3M

207

file:///Volumes/hutchlegal/Shared/Reno/Client Files/P/Payne v State of Nevada, et al.CV20-00755/Documents from DETR/July 13 Data Update/documents_2020071...
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7114/2020 11-auto Unpaid Claims In or Near Nevada by Address May 16 to June 21.html
Unpaid PUA Claims In or Near Nevada
Claim Filed May 16 to June 21
12020-
| 06-18 174 1146 103 204
1 2020-
06-19 218 2,098 108 244
2020-
 06-20 203 2,226 78 220
| 2020-
' 06-21 204 1,964 77 195
sum —_— 4,002 35,086 1,616 8,910

file:///Volumes/hutchlegal/Shared/Reno/Client Files/P/Payne v State of Nevada, et al.CV20-00755/Documents from DETR/July 13 Data Update/documents_2020071...
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E. Issues on Unpaid Claims With Weeks Filed and Only One Issue on Claim.

711412020

file:///Volumes/hutchlegal/Shared/Reno/Client Files/P/Payne v State of Nevada, et al.CV20-00755/Documents from DETR/July 13 Data Update/documents_2020071...

9-auto Single Open Issues.html

Issues on Unpaid Claims

With Weeks Filed And Only One Issue on Claim

col_desc

Decided

PUA - Eligibility

DUA - Unemployment Ended

Working Full Time

DUA - Unemployment not result of disaster
PUA - Other program eligibility -
Lack of Work

Two-Factor Authentication failed

IP - Investigation Case Special Project
PUAClaim Stopped

Base Period Wage Decrease

Invalid Employer

Two-Factor Authentication failed - Bad phone
Employed

Potential Education Employee

PUA - Refusal to Telework

No employment history

Requires Staff Review

Leave of absence

Invalid Employer Chosen

Refusal of Referral

Pension

Fraud - Conversion

Info Provided To Agency

PUA - Refusal of work

issues

5,037

2,238
2,061

1,540

1,051
659
526
500
311
132

55
34
30
16
15

N W R~ O
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711472020

9-auto Single Open Issues.html

Issues on Unpaid Claims

With Weeks Filed And Only One Issue on Claim

Open, Unresolved

DUA —b Unemploy‘/ment‘not rééu.lt of disaster
PUA - Other program eligibility

IP - Investigation SAR Internal

IP - Investigation Case Special Project
Two-Factor Authentication failed - Bad phone
PUA Claim Stopped

PUA - Requires Sfaff Review

PUA - Refusal to Telework
Two-Factor Authentication failed
Invalid Employer Chosen

PUA - Pension

Refusal of Referral

PUA - Refusal of work

No employment history

Fraud - Conversion

Invalid SSN

Requires Staff Review

PUA - Receiving Sick Leave

Potential Education Employee
pension

IP - Investigation Staff Audit

Personal

Claimants immigration documentation has expired

Conditions on the Job

Health/lliness

5,575

3,407

2,023
679
476
428
409
285
158
123
18
85
85
81
70
43
32
24
17

N N W Wk o

file:///Volumes/hutchlegal/Shared/Reno/Client Files/P/Payne v State of Nevada, et al.CV20-00755/Documents from DETR/July 13 Data Update/documents_2020071...
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711412020

file:///Volumes/hutchlegal/Shared/Reno/Client Files/P/Payne v State of Nevada, et al.CV20-00755/Documents from DETR/July 13 Data Update/documents_2020071...

9-auto Single Open Issues.html

Issues on Unpaid Claims

With Weeks Filed And Only One Issue on Claim

Discharge - No Reason Given

Vacation Pay

Discharge for cause

Claimant worked outside of US or Canada
Another job

Self-Employment

Failure To Report Due To lllegal Drug Use

Labor Dispute

Separation reason mismatch

Suspension

Info Provided To Agency

PUA - Eligibility

In Progréss

PUA - Other program eligibility
PUA - Eligibility

DUA - Unemploymenf not result of disaster
Weeké .C.Iaimed Prior to BYB
Lack of Work

DUA - Unemployment Ended
Voided

Holiday Pay

Closed No Action

Holiday Pay
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F. Status of PUA Claims Filed May 16, 2020.

7/14/2020

2-auto First Filers Sumamry.html

Status of PUA Claims Filed May 16, 2020

Claim Status

A: Claim Paid

B: Failed Identity Check

C: Ul Wages, 0 Open Issues
C: Ul Wages, 1 Open Issues
C: Ul Wages, 2 Open Issues
C: Ul Wages, 3 Open Issues
D: No Weeks Filed

E: Out of Country

F: IP Issue

H: Other Outstanding Issue

I: No Detail
"Includes PUA and FPUC

Applications Weekly Certifications

20,196
197
2,997
309
76
20
646
469
720
493
1,274

314,514

2,344
37,595
4147
1,015
303
0
5,666
9,036
6,633
15,527

Total Paid’
$228,287,378
NA

NA

NA

NA

NA

NA

NA

NA

NA

NA
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file:///Volumes/hutchlegal/Shared/Reno/Client Files/P/Payne v State of Nevada, et al.CV20-00755/Documents from DETR/July 13 Data Update/documents_2020071...

G. PUA Payments by Benefit Week Date.

14-auto Payments by Week PUA and FPUC.html

PUA Payments by Benefit Week Date

claim_bwe_date

2020-02-02
2020-02-09
2020-02;16
2020-02-23
2020-03-01
2020-03-08
2020-03-15

2020-03-22

2020-03-29
2020-04-05
2020-04-12

2020-04-19
2020-04-26

2020-05-03
2020-05-10
2020-05-17
2020-05-24
2020-05-31
2020-06-07
2020-06-14
2020-06-21
2020-06-28
2020-07-05
2020-07-12
2020-07-19

pua_amount
$1,158
$3,077,168
$3,657,5670
$4,159,822
$4,838,042
$6,785,419
$10,200,737

$19,545,973
$22,257,493

$23,680,839
$24,171,469
$24,465,974
$24,.635,708
$24,666,980
$24,465,154
$23,855,650
$24,075,978
$24,105,968
$23,630,983
$22,473,278
$21,031,113
$13,586,289
$13,109,809
$10,632,275

$0

fpuc_amount
$0
$0
$0
$0
$0
$0
$0
$0
$0
$56,448,360
$57,489,360
$58,194,420
$58,612,080
$58,779,480
$58,429,560
$57,193,380
$57,766,500
$57,967,080
$57,204,660
$54,347,160
$50,708,160
$31,972,140
$30,817,800
$25,052,400

$0
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14-auto Payments by Week PUA and FPUC. html!

. PUA Payments by Benefit Week Date

2020-07-26

$0 $0
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H. Paid PUA Claims in Or Near Nevada (claim filed May 16-June 21).

12-PUA Paid Claims In or Near Nevada by Address.html

Claim File Date Has Weeks Claimed, ID Passed Has Weeks Claimed, ID Failed |

1 2020-05-16
2020-05-17
2020-05-18
2020-05-19
12020-05-20
2020-05-21

| 2020-05-22

12020-05-23
12020-05-24
12020-05-25
12020-05-26
1 2020-05-27
12020-05-28
2020-05-29
2020-05-30
1 2020-05-31
12020-06-01
2020-06-02
2020-06-03
2020-06-04
12020-06-05
12020-06-06
2020-06-07
12020-06-08
| 2020-06-09

Paid PUA Claims In or Near Nevada

Claim Filed May 16 to June 21

7,839
11,015
5,301
4,533
3115

2,463

2,255
1,851
1,695
1,422
1,815
2,099
1,884
1,551
1,357
1,044
1,190
1,295
1,380
1,541
1,687
1,290
972
1,142
1,544

NA
NA
NA
NA
NA

NA

NA
NA
NA
NA
NA
3
NA

NA
NA
4
1
NA
NA
NA
NA
1
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12-PUA Pzid Claims In or Near Nevada by Address.html

1 2020-06-10
%2020-06-11
2020-06-12
12020-06-13
2020-06-14
2020-06-15
2020-06-16
2020-06-17

1 2020-06-18

2020-06-19
2020-06-20
2020-06-21

sum i —

file:/l/Volumes/hutchlegal/Shared/Reno/Client Files/P/Payne v State of Nevada, et al.CV20-00755/Documents from DETR/July 13 Data Update/documents_2020071...

Paid PUA Claims In or Near Nevada
Claim Filed May 16 to June 21

1,830
2,364
2,333
2,097
1,760
2,102
2,377
1,576
1,546

716

505
383

82,669
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I. Average Payment Time Lapse (Days).

71412020 7-auto PUA Payment Time Lapse.html

Average Payment Time Lapse (Days)

Benefits For

10

11

12

13

14

15

16

17

18

19

20

21

25

26

Average Wéék Average BWE Time Weekly Claim

Week Ending Filed Date Payment Date Lapse Time Lapse Payments
Dec 14, 2019 Jun 22, 2020 Jul 8, 2020 AZO‘7 16 1
Dec 21, 2019 Jun 22, 2020 Jul 8, 2020 200 | 16 - 1
Dec 28, 2019 Jun 22, 2020 Jul 8, 2020 193 16 1
Jan 4, 2020 Jun 22, 2020 Jul 8, 2020 186 16 1
Jan 11, 2020 Jun 22, 2020 Jul 8,72020 179 16 1
Jan 18, 2020 Jun 22, 2020 .J.ul 8, 2020 7 7 .172 16 1
Jan 25, 2020 Jun 23, 2020 Jul 9, 2020 165 16 2
Feb 1, 2020 Jun 27, 2620 Jul 5, 2020 154 77 6
Feb 8, 2020 Jun 8, 2020 Jun.15, 2020 127 6 13,493
Feb 15, 2020 JunQ:iOZOA Jun 15, 2020 120 6 15,880
Feb 22, 2020 Jun 9, 2020 Jun 15, 2020 113 6 17,976
Feb 29, 2020 Jun 9, 2020 Jun 15, 2020 106 6 20,739
Mar 7, 2020 Jun 9, 2020 Jun 16, 2020 100 6 28,625
Mar 14, 2020 o Juvn 5,12-0120 | Junr16, 2020 23 7 42,653
Mar 21, 2020 Jun 6, 2020 Jun 15, 2020 85 9 79,156
Mar 28, 2020 Jun 6, 2020 Jun 15, 2020 78 9 88,204
Apr 4, 2020 Jun 6, 2020 Jun 15, 2020 71 8 93,888 H
Ap} 117,.2020 Jun7, 2020 Jun 15, 2020 64 8 95,625
Apr 18, 2020 Jun 7, 2020 Jun 15, 2020 57 8 96,801
Apr 25, 2020 Jun 7, 2020 Jun 15, 2020 51 8 97,498
May 2, 2020 Jun 7, 2020 Jun 15, 2020 43 8 - 97,777
R/Iay 9, 2v020 Jun 7, 2020 Jun 15, 2020 37 8 97,190
May 16, 2020 Jun 7, 2020 Jun 16, 2020 30 8 95134
May 23, 2020 Jun7, 2020 Jun 15, 2020 23 8 96,088
May 30, 2020 Jun10, 2020 Jun 16, 2020 16 6 96,437

file:///Volumes/hutchlegal/Shared/Reno/Client Files/P/Payne v State of Nevada, et al.CV20-00755/Documents from DETR/July 13 Data Update/documents_2020071...
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7/14/2020

7-auto PUA Payment Time Lapse.html

Jun 6, 2020
Jun 13, 2020
Jun 20, 2020
Juh 27,2020
Jul 4, 2020
Jul 11, 2020

Average Payment Time Lapse (Days)

Jun 13, 2020
Jun 18, 2020
Jun 23, 2020
Jun 29, 2020
Jul 6, 2020
Jul12, 2020

Jun 18, 2020
Jun 20, 2020
Jun 24, 2020
Jul1, 2020
Jul 7, 2020
Jul 12, 2020

Page 132 of 310
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95,212
90,504
84,500
53,278
51,361

41,754
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J. Open Issues on Unpaid Claims.

7114/2020 1-auto PUA Open Issue Sumamry.htmi

Open Issues on Unpaid PUA Claims

Unique claims: 203559

Issue Description

IP - Investigation SAR Internal

IP - Investigation Case Special Project
PUA - Other program eligibility

DUA - Unemployment not result of disaster
Invalid SSN | |
Two-Factor Authentication failed - Bad phone
PUA Claim Stopped

InvalidrEmployer Chosen

TWO—Faétéf Aﬁthéntica;cion failed

PUA - Refusal to Telework

PUA - Requires Staff Review

No employment history

PUA - Réfusal of work

Refusal of Referral

Fraud - Conversion

PUA - Pension

PUA - Receiving Sick Leave

Requires Staff Review

Potential Education Employee

IP - Investigation Staff Audit

Pension

Claimants immigration documentation has
expired

PUA - Eligibility

Claimant worked outside of US or Canada

Unique Claims With

Issue

159,230

71,506
60,272
26,183

24,309

15,473
5,781
4,880
3,414
3,380
2,534
779
547
547
511
505
406
231
107
86
72

40

40
34

Share of Unique Claims
With Issue

78.22%
35.13%
29.61%

12.86%

11.94%
7.60%
2.84%
2.40%
1.68%
1.66%
1.24%
0.38%
0.27%
0.27%
0.25%
0.25%
0.20%
0.11%
0.05%
0.04%
0.04%

0.02%

0.02%
0.02%

file:///Volumes/hutchlegal/Shared/Reno/Client Files/P/Payne v State of Nevada, et al. CV20-00755/Documents from DETR/July 13 Data Update/documents_2020071...

Page 133 of 310

1/3




10

11

12

13

14

15

16

17

18

19

20

21

25

26

711412020

I-auto PUA Open Issue Sumamry.html

Open Issues on Unpaid PUA Claims

Unique claims: 203559

PUA - Proof of employment sufficiency 27 0.01%
Quit Freehand 22 0.01%
Voluntary Quit 15 0.01%
Workers' Cohpensation 12 0.01%
Suspension 9 0.00%
Discharge - No Reason Given 8 0.00%
Working Full Time 7 0.00%
Company Reorganization 6 0.00%
Conditions on the Job 6 0.00%
Health/lliness 6 0.00%
Prior Issue (separation) 6 0.00%
Vacation Pay 6 0.00%
Another job | 5 " OOO%
Personal 5 0.00%
Prior Issue (Non-Separation) 5 0.00%
Severance Pay 5 0.00%
Bous 3 0.00%
Discharge for cause 3 0.00%
Failure To Meet Job Requirements/Standards 3 0.00%
Info Provided To Agency 3 0.00%
Labor Dispute 3 0.00%
Seek Other Work 3 0.00%
Self-Employment 3 0.00%
Transportation 3 0.00%
Base Period Wage Decrease 2 0.00%
Holiday Pay 2 0.00%
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7142020 1-auto PUA Open Issue Sumamry.html

Open Issues on Unpaid PUA Claims
Unigue claims: 203559

0.00%

Moved 2

Reduction in Hours 2 0.00%
Separation réason mismatch 2 0.00%
SSN Mismatch 2 0.00%
Tardiness 2 0.00%
Claim was reopened 1 0.00%
Domestic Responsibility 1 0.00%
?h?a% i—sgsc;éc;nger unemployed as direct result of 1 0.00%
Failure To Report As Scheduled 1 0.00%
Failure To Report Due To lllegal Drug Use 1 0.00%
Failure to Work Overtime/Additional Duties 1 0.00%
Health Certificate 1 0.00%
P SSN/Narﬁe Mismatch 1 0.00%
Lack of Work 1 O.OO%V
Left In Lieu Of Discharge 1 0.00%
Military Spouse 1 0.00%
Personality Conflict 1 0.00%
| Refusal of Wbrk | 71 S 0.00%
Sleeping On Job 1 0.00%
Wages Earned 1 0.00%
Working on a commission basis 1 0.00%
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K. Open Issues on Unpaid Claims Filed Before June 22, 2020.

8-auto PUA Unpaid Open Issues Filed Before June 22.html

Open Issues on Unpaid Claims Filed Before June 22, 2020

Unique claims: 61,484

lssue Description

P - lnvestigaﬁon Case S‘peciall Project

PUA - Other program eligibility

IP - Investigation SAR Internal

DUA - Unemployment not result of disaster
Invalid SSN

Two-Factor Authentication failed - Bad phone
PUA Claim Stépped

PUA- Requires Staff Review
Two-Factor Authentication failed

PUA - Refusal to Telework

Invalid Employer Chosen

Nowermploy.rﬁent. hist'ér)}

Fraud - Conversion

PUA - Refusal of work

Refusal of Referral

PUA - Pension

PUA - Receiving Sick Leave

Requires Staff Review

IP - Investigation Staff Audit

Pension

Potential Education Employee

Claimants immigration documentation has
expired

PUA - Proof of employment sufficiency

Claimant worked outside of US or Canada

Unigue Claims With

Issue
23,411
22,631
18,555
12,476

7132
5,958
3,624

2,395
2,005
1,984
1,856
641
a4
400
400
347
300
220
76
67
65

40

27
23

Share of Unique Claims

With Issue

38.08%
36.81%
30.18%
20.29%
11.60%

9.69%

5.89%

3.90%
3.26%
3.23%
3.02%
1.04%
0.67%
0.65%
0.65%
0.56%
0.49%
0.36%
0.12%
0.11%
0.11%

0.07%

0.04%
0.04%
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8-auto PUA Unpaid Open Issues Filed Before June 22.html

Open Issues on Unpaid Claims Filed Before June 22, 2020

Quit Freehand

VVquntary Quit

PUA - Eligibility

Workers' Compensation
Suspension

Working Full Time

Company Reorganization
Conditions on the Job
Discharge - No Reason Given
Prior Issue (separation)
Another job

Personal

Prior Issue (Non-Separation)
Severance Pay

Vacation Pay

Health/lliness

Discharge for cause

Info Provided To Agency
Labor Dispute

Self-Employment

Transportation
Base Period Wage Decrease

Bonus

Failure To Meet Job Requirements/Standards

Holiday Pay
Moved

Unique claims: 61,484
22

15
14

Y
. Y

NONOND NN ®® W W W s oo oo o, ® N ©

0.04%
0.02%
0.02%
0.02%
0.01%
0.01%
0.01%
0.01%
0.01%
0.01%
0.01%
0.01%
0.01%
0.01%
0.01%

0.01%

O.CO%
0.00%
0.00%
0.00%
0.00%
0.00%
0.00%
0.00%
0.00%
0.00%
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Open Issues on Unpaid Claims Filed Before June 22, 2020
Uniqug claims: 61,484
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Reduction in Hours 2 0.00%
Seek Other Work 2 0.00%
Separation reason mismatch 2 0.00%
SSN Mismatch 2 0.00%
Claim was reopened 1 OC;O%?
Domestic Responsibility 1 0.00%
S]Lé% i—sl;lgté?nger unemployed as direct result of 1 0.00%
Failure To Report As Scheduled 1 0.00%
Failure To Report Due To lllegal Drug Use 1 0.00%
Failure to Work Overtime/Additional Duties 1 0.00%
Health Certificate 1 0.00%
IP SSN/Name Mismatch 1 0.00%
Lack of Work 1 0.00%
Left In Lieu Of Discharge 1 VO;OO%
Military Spouse 1 0.00%
Personality Conflict 1 0.00%
Refusal of Work 1 0.00%
Sleeping On Job i 0.00%
Tardiness 1 0.00%
Wages Earned 1 0.00%
Working on a commission basis 1 0.00%
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L. Open Issues on Unpaid Claims Filed May 16, 2020.

7/14/2020 3-auto First Filer Open Issue Sumamry.htmi

Open Issues on Unpaid Claims Filed May 16, 2020
Unique claims: 7201

Unique Claims With Share of Unique Claims With

Issue Description Issue Issue
PUA - Other program eligibility 2171 30.15%
IP - Investigation Case Special Project 1,949 27.07%
DUA - Unempldyment not result of disaster 1,405 19.51%
PUA Claim Stopped 1,229 17.07%
:)'\r/jvgr;Zactor Authentication failed - Bad 977 13.57%
PUA 7— Requires Staff Review 761 10.57%
Two-Factor Authentication failed 351 . 4.87%
PUA - Refusal to Telework 219 3.04%
Invalid SSN 197 2.74%
No employment history m 1.54%
Requires Staff Review 100 1.39%
Fraud - Conversion 86 1.19%
PUA - Refusal of work 80 1.1 1%
Refusal of Referral 80 1.11%
PUA - Pension 42 0.58%
Pension | 30 0.42%
PUA - Receiving Sick Leave 30 | | | 0.42%
Quit Freehand 10 0.14%
g)l(z;u)iirn;a:jnts immigration documentation has 9 0.12%
Claimant worked outside of US or Canada 8 0.11%
Voluntary Quit 8 0.11%
Potential Education Employee 7 0.10%
Suspension 6 0.08%
file:///Volumes/hutchlegal/Shared/Reno/Client Files/P/Payne v State of Nevada, et al.CV20-00755/Documents from DETR/July 13 Data Update/documents_2020071...  1/2
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3-auto First Filer Open Issue Sumamry.html

Open Issues on Unpaid Claims Filed May 16, 2020

Unique claims: 7201
5 0.07%

Invalid Employer Chosen
IP - Investigation Staff Audit 4 0.06%
Conditions on the Job 3 0.04%
Prior Issue (separation) 3 0.04%
SeIf—Employmeﬁt 3 OAO4%
Another job - 2 0.03%
Company Reorganization 2 0.03%
Personal 2 0.03%
Reduction in Hours 2 003%
Disché;gé for Céuse 1 0.01%
E?alcllul.lri?ege’\rftesits:cj:r?dards 1 0.01%
Failure To Report As Scheduled 1 0.01%
Health Certificate 1 0.01%
Health/lliness 1 | ” 001%
lnfo iD-rc;virdevd To Agency 1 0.01%
IP SSN/Name Mismatch 1 0.01%
Labor Dispute 1 0.01%
Prior Issue (Non-Separation) 1 - 0.01%
PUA - Eligibility 1 0.01%
PUA - Proof of employment sufficiency 1 0.01%
Refusal of Work 1 0.01%
Separation reason mismatch ’I’ - 0.01%
| SSN Mismatch 1 0.01%
Tardiness 1 0.01%
file://fVolumes/hutchlegal/Shared/Reno/Client Files/P/Payne v State of Nevada, et al.CV20-00755/Documents from DETR/July 13 Data Update/documents_2020071...  2/2
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M. Resolved Issues on Unpaid Claims Filed May 16, 2020.

7/14/2020 4-auto First Filer Unpaid Resolved Issue Summary.html

Resolved Issues on Unpaid Claims Filed May 16, 2020

Unique claims: 7201

Unigue Claims With Share of Unique Claims With

10

11

12

13

14

15

16

17

18

19

20

21

25

26

Issue Description Issue Issue
PUA - Eligibility 7184 99.76%
PUA - Other program eligibility 3,873 53.78%
Working Full Time 2,808 38.99%
DUA - Unemployment Ended 1,937 26.90%
DUA - Unemployment not result of disaster 1,722 23.91%
IP - Investigation Case Special Prbject 1,579 21.93%
lackofWork 1536 21.33%
PUA Claim Stopped 1,054 14.64%
Two-Factor Authentication failed 864 12.00%
Base Period Wage Decrease 425 5.90%
Employed 172 2.39% |
Invalid Employer 144 2.00%
:)'\r/]vgr;Zactor Authentication failed - Bad 96 1.33%
PUA - Refusal to Telework 23 0.32%
Potential Education Employee 21 0.29%
Requires Staff Review | 16 0.22%
Leave of absence 14 0.19%
No employment history 9 0.12%
PUA - Refusal of work 7 0.10%
Refusal of Referral 7 7 | 6.10%7
PUA - Requires Staff Review 5 0.07%
Prior Issue (separation) 3 0.04%
Discharge for cause 2 0.03%
Info Provided To Agency 2 0.03%
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Resolved Issues on Unpaid Claims Filed May 16, 2020

Unique claims: 7201

52 week fraud disqualification 1
Claimants immigration documentation has 1
expired

Disagreement 1
Discharge - No Reason Given 1
Domestic Responsibility 1
Fraud - Conversion 1
Invalid SSN 1
IP - Investigation Staff Audit 1
Pension 1
PUA - Pension 1
PUA - Proof of employment sufficiency 1
PUA - Receiving Sick Leave 1

Quit Freehand 1

0.01%

0.01%

0.01%
0.01%
0.01%
0.01%
0.01%
0.01%

0.01%

0.01%
0.01%
0.01%

0.01%
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N. What are the causes for delays in determining eligibility and paying
benefits? What is being done to address each of the causes for delay?

In addition to the data provided above concerning unpaid claims and the reasons for
those claims either being delayed or not being paid at all, it is important to understand the
data in the appropriate context. Initially, these claims were processed through the regular
unemployment insurance program, as the CARES Act would not be passed until two weeks
after the emergency declarations by the Governor and President. (Ex. I to Resp’t Opp'n. to
Pet. for Writ of Mandamus, Decl. David Schmidt, at 9). From the week ending March 28
through the week ending June 20, DETR has processed over 3.5 million weekly claims for
benefits. Id. The closest comparable 13-week period in history ended July 11, 2009 with
1.02 million claims in that 13-week period. Id. But unlike 2009, DETR has done this with
a staffing level that was based on the lowest ratio of claims to employment in state history,
not one that had been able to be recruited, trained, and mobilized as the Great Recession
unfolded. Id.

VI. Summary and current status of each petitioners’ claims.

Petitioners request a writ of mandamus and/or to bring a class action complaint for
damages. There are multiple petitioners. Petitioners bring their claims against DETR,
the Director of DETR, Ms. Korbulic, and the Administrator for the Employment Security
Division, Ms. Gaa. Petitioners request a class be certified, defined as all self-employed
individuals, independent contractors and/or the owners of sole proprietorships located
within the State of Nevada who do not pay their own wages as W-2 employees that have

been ordered to cease working by Governor Sisolak.
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A. Amethyst Payne.

Amethyst Payne is a self-employed massage therapist doing business as Therapeutic
Massage by Amethyst who does not pay herself as a W-2 employee. She is a single mom
and the sole provider for herself and her minor child.

Ms. Payne filed federal tax returns for 2019, grossing about $34,000. Her net income
1s the amount of money remaining after she pays rent on her studio, buys supplies, pays
licensing fees and taxes, pays vendors for services to the business and pays any other
expenses necessary to maintain her business. She does not treat profits as payment of
wages for tax purposes.

Ms. Payne grossed about $1,150 for the week before May 15, 2020 and was looking
forward to a great year financially. She applied for Unemployment Insurance from the
State of Nevada. She was informed that the Coronavirus Aid, Relief, and Economic
Security Act (CARES Act) was signed into law by the President on Friday, March 27, 2020
and that on or about April 5, 2020, the United States Department of Labor published its
guidance of Pandemic Unemployment Assistance which included details on payment by
State Unemployment agencies of at least $600 of federally mandated and federally paid
Unemployment for individuals like her.

Ms. Payne’s application for unemployment was denied because she had no W-2
income from her business. She feels this is true with every self-employed individual that
1s similarly situation and does not believe it is compliant with federal law.

According to DETR information, Ms. Payne’s claim was resolved, and payment was

first rendered on June 3, 2020.
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B. Iris Posada-Mireles.

Iris Posada-Mireles is a self-employed interactive adult cabaret performer. She is a
single mom and the sole supporter of herself and her five-year old child. She earns income
as a server and bartender, in addition to her cabaret job. She does not pay herself as a W-
2 employee for the income received as a result of her dancing but does have a W-2 for income
as an employee as a server and bartender.

Ms. Mireles filed a federal tax return in 2019. She made approximately $24,000 a
year from dancing. She does not pay herself on a W-2 nor does she file a 1099. She believes
there are 300 other entertainers like her at the Spice House dance club in Reno, Nevada.
In her spare time, she worked as a part time bartender and food serve. However, when she
applied for unemployment compensation ESD rejected her because she did not earn enough
income to qualify for the program. Her understanding of the DETR website is that there
1s no option for her to apply for the federal unemployment compensation program. Because
she makes money from individual customers, in small denominations, it would be
unrealistic to expect a 1099 from each customer.

According to DETR information, Ms. Mireles’ claim was resolved, and payment was
first rendered on June 27, 2020. See Appendix 3 (Payment Status of Claimants).
C. Anthony Napolitano.

Anthony Napolitano was a Lyft Driver and 1099 employee for TGdJ Painting in
Henderson Nevada, prior to March 15, 2020. He lives in Las Vegas with his wife and three
minor children. When the COVID shutdown occurred, Mr. Napolitano applied for Ul on
March 27, 2020. He was denied because he was a 1099 employee. On May 16, 2020, he

submitted a claim as an independent contract with DETR. He received a monetary
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determination from DETR stating he was eligible for $469 a week under PUA plus $600 a
week under FPUC. Mr. Napolitano then filed for back weeks (2 months worth).

Mr. Napolitano’s web portal initially said: “IP ISSUE, WORKING FULL TIME, PUA
Other program eligibility.” Three days later, on May 27, 2020, Mr. Napolitano’s webpage
status changed to show that there was an unresolved issue.

Mr. Napolitano made thousands of unsuccessful calls to DETR’s phone lines
beginning on June 1, 2020 through June 19, 2020. He notes that after 5 minutes and 34
seconds, the calls automatically disconnect. He was never able to speak to anyone at DETR
and has still not been paid any unemployment compensation.

According to DETR information, Mr. Napolitano’s claim was resolved and payment
was first rendered on June 27, 2020. See Appendix 3 (Payment Status of Claimants).

C. Isaiah Pavia-Cruz.

Isaiah Pavia-Cruz worked in Las Vegas as a contract driver for Lyft, Uber and
Instacart. On May 20, 2020, he filed for unemployment on DETR’s gig worker website. He
received a “PUA Monetary Determination” letter on May 22, 2020, and again on May 27,
2020. He filed weekly certification reports as required under DETR. For weeks after he
filed, DETR showed that there were unresolved issues: including, PUA eligibility and
unemployment not due to disaster.

One week after the filing of the complaint in this lawsuit, the issue disappeared from
his personal DETR progress report webpage. However, his webpage now says “no
outstanding issues” but in summary it says there are unresolved issues. He has spoken

with DETR representatives by phone, the representative told him to wait 21 days from the
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initial application. It has been more than 21 days and nothing has happened. DETR has
not yet made him payments.

According to DETR information, Mr. Cruz’s claim was resolved and payment was
first rendered on June 27, 2020. See Appendix 3 (Payment Status of Claimants).

D. Victoria Waked.

Victoria Waked is a single mother of a child with special needs in Southern Nevada.
Until the pandemic shut things down, she worked as a 1099 independent contractor skin
care specialist and make-up artist. She hasn’t worked or made money since March 13,
2020.

On May 16, the first day that gig workers could apply through DETR, she applied
for unemployment. Initially her portal said there were no unresolved issues.

On May 23, 2020, DETR did a system update, which allowed her to update her
weekly certifications. Four new codes appeared at that time: lack of work, working full
time, DUA unemployment not result of disaster, and DUA unemployment ended.

Despite repeated attempts, Ms. Waked could not get through to a DETR
representative. On June 9, the PUA portal still said there were unresolved issues. She
has not been paid and can still not get in contact with a DETR representative. Ms. Waked
has gone three months with no income. Her credit cards are maxed out and her savings
are gone.

According to DETR information, Ms. Waked’s claim was resolved and payment was

first rendered on June 27, 2020. See Appendix 3 (Payment Status of Claimants).
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E. Charles Ploski.

Charles Ploski drove Lyft in Las Vegas full-time from December 2018 through March
14, 2020. He rented a car through Express Drive through Hertz to work. In March, the
demand for Lyft rides greatly decreased so he had to turn the vehicle in because his
earnings did not cover the rental expense. He applied for regular Ul on March 29, 2020,
because he was informed that Ul was a condition of PUA eligibility. He was denied on
April 1, 2020. He filed for PUA benefits on May 16, 2020. He uploaded his earning
statements from Lyft. He received a determination from DETR stating that he was
ineligible on May 22, 2020.

Since receiving his “Determination of Monetary Benefits” denial, he has spoken to a
DETR representative twice. The first time he was told he was eligible and should wait.
The second time, he was told that there was an outstanding issue, and no issue,
simultaneously. The DETR representative told him that everything was in progress, and
that he should wait for his benefits. He never received any payment.

According to DETR information, Mr. Ploski’s claim was resolved and payment was
first rendered on June 27, 2020. See Appendix 3 (Payment Status of Claimants).

F. Dariush Naimi.

Dariush Naimi is an independent contractor with Uber in Las Vegas. When the
COVID lockdown occurred, his revenue dropped significantly and his income went down
60%, even though he worked more hours. On May 16, 2020, he applied for unemployment
on DETR PUA page. He received a letter on May 22, 2020, stating that he was eligible for
$181 a week, but it did not reflect the $600 FPUC payment. His DETR PUA account listed

“unresolved issues,” and he continued to file weekly certifications.
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Soon after, his PUA account said that he was not unemployed because of disaster.
There was an “issue description” listed on his account. And his certifications read as in
progress. As of June 6, 2020, his certifications read “Excessive earnings.”

G. Tabitha Asare.

Tabitha Asare lives in Las Vegas, Nevada and is a sole proprietor. She applied for
unemployment compensation on May 16, 2020, through DETR’s gig worker webpage. ON
May 22, 2020, she received a monetary eligibility letter indicating she would receive $469
per week. The letter also notified her she was eligible for PUA.

She filed her first weekly claim on May 23, 2020 and received two codes on her
account. One was about identity and the other said “PUA — other program eligibility.” She
continued filing claims, however her claims said unresolved.

On June 9, Ms. Asare called DETR and spoke to a woman who approved her claim.
The woman sent her an approval letter, which determined her claim was approved and
with PUA benefits. When she was not paid, and her online portal indicated there was an
“unresolved 1ssue,” Ms. Asare spoke to a DETR representative who told her the issue was
there to flag a supervisor to pay her.

The next day, Ms. Asare used 10 phones to try and get through to a DETR
representative. The representative advised her there was a glitch in the system and it
would be resolved within 48 hours.

On June 16, 2020 she again spoke to a third DETR representative who told her that
the previous representative lied to her and that it would take an additional 20-30 days.

Apparently, the representative was dismissive of Ms. Asare’s need for money, calling it
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“extra money” that she should not plan her life around. This representative told her there
were still issues in her filing.

According to DETR information, Ms. Asare’s claim was resolved and payment was
first rendered on June 27, 2020. See Appendix 3 (Payment Status of Claimants).

H. Scott Howard.

Scott Howard is an Uber driver who is not able to drive for Uber. The lockdown
affected his business, he is depressed, and he struggles to get out of bed. He is lucky to
have family that can help support him, but, he feels degraded that he needs to ask for
support.

Mr. Howard filed a PUA claim the first day it became available on May 16, 2020. He
was assigned claim number 74. He has not received PUA benefits. He spoke to a DETR
representative on the PUA adjudication phone line three times. On June 8, 2020, the DETR
representative told him that he had cleared the claim issues. The DETR representative
sent him an approval letter via email while he was still on the phone. However, his online
progress report said there was unresolved issues. He was told on the phone that the issue
was resolved and he would receive a payment shortly.

On June 9, 2020, he called DETR again to check the status of his payment. He was
told the previous operator didn’t clear his claim correctly. This DETR representative told
him she fixed the problem and he should see his payment in 24-72 hours. He never received
a payment.

On June 16, 2020, a third DETR representative told him the same thing, claiming it

was a glitch in DETR’s system.
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According to DETR information, Mr. Scott’s claim was resolved and payment was

first rendered on June 27, 2020. See Appendix 3 (Payment Status of Claimants).
I. Ralph Wyncoop.

Ralph Wyncoop is an UBER Driver. He is a disabled veteran, diabetic, and in the
high-risk category for Covid-19. He has been hospitalized two times for pneumonia. He
has no money to live on and cannot get a short-term loan because he does not have verifiable
income. His credit cards are maxed out.

Mr. Wyncoop does not qualify for PUA because he does not have verifiable income.
He has been using the local food bank; however, they have limited supply. He filed on the
first day the PUA site was available and it said the claim was in process, and that he is
entitled to $445 a week plus $600 going back to March 15, 2020.

Mr. Wyncoop has not received any money. He has called Senator Titus’ office many
times. He called his Congresswoman. He has reached out to many people. When he
applied for U, there was no PUA portal. When it opened, however, he applied for PUA.
On June 12, 2020, he was able to get through to DETR on the phone line. However, there
has not been a resolution. His application says, “claim in process.”

Mr. Wyncoop was contacted by an investigator from DETR this week. He was asked
to upload his driver’s license, a current bill, and Social Security Card. Mr. Wyncoop
reported that he was flagged because the VPN on his laptop he has been submitting his
claims from has been pinging from other countries. The investigator stated she will be

working on getting Mr. Wyncoop his claim paid.
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J. Elaina Abing.

According to DETR information, Ms. Abing’s claim was resolved and payment was first
rendered on June 27, 2020. See Appendix 3 (Payment Status of Claimants).

K. William Turnley.

According to DETR information, Mr. Turnley’s claim was resolved and payment was

first rendered on June 27, 2020. See Appendix 3 (Payment Status of Claimants).

VII. The Gig Worker Class: Review and analysis of emails and other
communications from people presumed to be within the class.

In their First Amended Petition For Writ Of Mandamus and/or Class Action
Complaint For Damages, Petitioners asserted their cause of action on behalf of themselves
and a class of workers referred to as the “Gig Worker Class.” Petitioners defined this class
as follows:

All self-employed individuals, independent contractors and/or the owners of sole
proprietorships who do not pay their own wages as a W-2 employee (also referred to as gig
workers) and who worked within the State of Nevada immediately prior to March 15, 2020,
and who have suffered a significant reduction of income, revenue and/ or earnings from
said work as a result of Governor Sisolak’s Declaration of Emergency for COVID-19 dated
March 12, 2020 and effective March 15, 2020 or the presence of COVID-19 Pandemic in the
State of Nevada, and who have on or after May 16, 2020 submitted to Defendant-
Respondents DETR a prime facie eligible claim for unemployment compensation pursuant
to Coronavirus Aid, Relief, and Economic Security Act (‘CARES” Act) but who have not yet
been paid the applicable amount of PUA program funding, which is not more than 39 weeks

of unemployment benefits on the same basis as regular W-2 workers for every week
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unemployed or suffering economic harm due to the COVID-19 Pandemic, retroactive to
January 27, 2020 and ending on or before December 31, 2020, plus an additional $600 per
week to all eligible gig workers for every week after March 15, 2020 until July 31, 2020 (for
a total of 24 weekly payments.).

This Office received over 6000 pages of communications from claimants. Most of
these claimants are within the Gig Class of workers asserted by Petitioners. The
communications were sent via e-mail directly to the Special Master, received in the general
inquiry e-mail mailbox on the Hutchison & Steffen website, received on the Hutchison &
Steffen voicemail system, or forwarded from Petitioners’ counsel. After reviewing each
communication and correcting, as best we can, for duplication or multiple messages
received from the same claimant, our best estimate is that a total of approximately 3084
separate claimants have had their communications reviewed by this office. We prepared a
spreadsheet that itemizes these communications for ease of review by the Court which also
preserves the anonymity of the claimants. [Appendix 1, Spreadsheet of Itemized Claimant
Communications]. It should be noted that while we have reviewed all communications
received by this office through the time of filing this report, our spreadsheet includes only
those communications we received through the morning of July 13, 2020. This limitation
is simply due to the large volume of communications and the time constraints this Office
faced in preparing the spreadsheet. In addition, we have collected all written
communications received through the morning of July 13, 2020, Bates-stamped them, and
marked them as Appendix 2, Confidential Copies of Claimant Communications Binders I-

VII (FILEROO0O1-5068.) It should be carefully noted that Appendix 2 contains various
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identifving information including social security numbers. Appendix 2 will be provided to

the Court upon request and should remain under seal at all times.

Out of the total approximately 3084 claimants who have communicated with our
office, 685 either concerned only W-2 workers or did not contain enough information to
determine whether they qualified for PUA. Therefore, this portion of the report concerns
information gleaned from approximately 2399 claimants. We also note that a total of 652
claimants have not received any benefits, but we cannot give any further information
concerning these claimants because no other details were provided.

In the process of reviewing communications from claimants, various patterns
emerged. This Office attempted to categorize these patterns into identifiable issues, or
potential “bottlenecks,” based on the descriptions from the claimants. However, it should
be noted that this office has not attempted to adjust these descriptions to comport with
categories identified or described by DETR. The claimants are laypersons and therefore do
not have any experience with DETR’s internal processes and vernacular. It should also be
noted that more than one of the issues we have identified can affect a particular claimant.
In addition, and as an overarching observation, our office has a strong impression that
there is a disconnect between the information that the claimants see on their dashboards
on the website for their claims and the information that DETR personnel is interpreting
when running reports on the PUA program.

The highest number of reports received concerned claimants who identified
themselves as “first filers.” We interpreted this term to refer to those potential PUA
recipients who filed their PUA claims sometime during the period between May 16th and

May 24th. It is our understanding that May 16t was the first day the PUA website became
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active and therefore the first a claimant could file for PUA benefits. It appears that
claimants who filed any time during the first week the PUA website became active could
be identified as first filers. It appears that all of the first filers who have sent information
concerning their cases have not received any payment under the PUA program.

While many first filers indicate they have certain problems or errors associated with
their claims (these claimants will be discussed below), many other first filers state they
have no identifiable problems and still have not been paid.

The claims of the first filers who state they have no identifiable problems with their
claims and still have not been paid say that their payments are identified as “in progress”
on the PUA website. The following claimant, whose communication is dated June 16, 2020,
describes this situation:

I work in a local salon, and on March 17, 2020, I was forced to quit
working. I forfeited my only income to comply with the state in
order to combat Covid-19. While I was expecting to only be out of
work for 30 days, I was not surprised when that turned into 2.5
months without any income. When the state launched the PUA
system, I was hopeful that I could maybe put this whole situation
behind me, but I was sadly mistaken. I filed my claim at 4:00 am
May 16, 2020, my claim number was 1103. I was one of the first
few to file. 4 weeks have gone by and I have not received a dime.
I call almost every day, and the few times I have gotten through
I'm told the same thing. “Everything on your claim looks fine, just
keep waiting, this system doesn’t work on a first come first serve
basis, but when someone can look at your claim and review it,
you’ll get paid. Good luck!” I have shed many tears and wasted
countless hours, only to feel even more hopeless. I'd like to say I've
remained positive, but this chapter in my life is dark. I've
struggled mentally, and I feel as if Nevada has failed [its] people.

[FILER0627]
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Another claimant described this situation in a communication dated July 9, 2020:

(I applied for PUA on May 16th, 2020, and remain in a status of
“In Progress” and “No Outstanding Issues”, but unpaid going on
8 weeks). I have first-hand knowledge about the following issues
that are contributing to the bottlenecks...First, please investigate
the reasons DETR is continuing to process “newer” claims while
“older” claims sit idle: There are 10’s of thousands of filers from
the first week PUA was available...whose files are clean and have
“No Outstanding Issues”. While they wait for payment, new filers
keep applying and are getting paid within 2 weeks! In fairness to
the “older” filers, DETR should spend less time on new claims,
and more of their limited time on old claims, and make the
“newer” claims have to wait just a bit more. In other words, go in
order the claims were filed. It makes little sense for older claims
to wait 8 weeks and counting, in the “In Progress” stage, while
newer claims wait only 2 weeks.

[FILER0635]

A large number of first filers describe their claims with the following indications on
the website: “Claim Under Review: No; Unresolved Issues: Yes.” Many have sent
screenshots of this information. Numerous claimants have offered similar explanations for
this “glitch.” It appears that before May 30th, there was not an option that clearly applied
to many claimants. Those claimants therefore tried to choose among many options that
did not apply very well to their circumstances. One claimant summarized this problem:

When gig workers were finally able to file for PUA on May
16th, the option [“You have a reduction in gig work due to Covid-
19. Gig work includes Uber, Lyft, Musicians, Instacart,
freelancer.”] DID NOT EXIST, nor did it exist on May 234...That
option did not appear to claimants because it wasn’t added into
the EmployNV.gov system until May 30t! So, gig workers in
these (or associated) fields had to choose the best answer that fit
their situation from the OTHER 14 available options available
before then.

Outside of having a diagnosis for the virus by the gig
worker or family member, the best answer available if a person
had a reduction in gig work due to Covid-19 may have simply
been “You were scheduled to commence employment and do not
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have a job or are unable to reach the job as a direct result of the
Covid-19 public health emergency.”

Another option might have been “Your employer reduced
your hours due to Covid-19”. Since the self-employed gig worker
1s their own employer, for many people that was the best
available answer when the “You have a reduction in gig work”
bubble option was not available.

But now DETR is using those answers claimants had
available to that question-at the time-to disqualify 34,000 of
them from PUA and are also saying they are being investigated
for fraud.

Also, on May 16th, ...claimants were required to file their
weekly certifications for ALL of their back weeks. That means
some, who filed back to Feb. 8, needed to file up to 15 weeks in
one session, using the best available bubble answer, but not the
one that was available later on May 30th. So now they have 15
weeks, plus one week for May 234 (making 16 total weeks),
where they are stuck with the original answer they gave, that
DETR says is invalid to qualify.

Since claimants cannot go back into the system to change
their answers to weekly certification (there is no final submit
button if you try), it is possible that a claimant will be
disqualified for 16 weeks[] worth of PUA, in which they are
actually qualified.

[FILER0637]

Asindicated in the quote above, many of the “unresolved issues” claimants are seeing
on their claims pages on the website could be explained by their choosing an inexact
category because an applicable category was not available at the time of initial filing. In
addition, it should be noted that many claimants describe certain of these issues being
identified on their claims, and then “falling off” later. Nevertheless, the “Unresolved issues:
yes” indication continues on their accounts on the website and the claimants have still not
received any payments.

Another explanation for the “Claim Under Review: No/Unresolved Issues-Yes”

problem was received by this office from a person who sent an email to the Hutchison &

Page 157 of 310




10

11

12

13

14

15

16

17

18

19

20

21

25

26

Steffen general inquiry e-mail mailbox to the attention of the Special Master. This person
specifically indicated a wish to remain anonymous. The text of the email is set forth below,
unedited:

Nevada UI needs to know that the ‘fraud’ is IT error! I
previously worked for Alorica and have to be anonymous here. A
large bulk of the court issue will be rooted in the fact that an IT
error, is what flagged fraud, and that has frozen movement on
tens of thousands of claimants.

It is not being addressed and no process is in place to
address it. This was an IT issue.

The software/database/operating system made errors that
affected all claimants system wide on a random weekend in the
beginning (specifically the second weekend of launch if memory
serves) and the PUA system started assigning fraud issues that
never applied-to ALL in the PUA system at the time.

For example (lack of work not caused by disaster when the
checkbox clearly stated disaster /...or “wages exceed award
amount” and wages were zero.../”worked out of state” yet never
had...and checked appropriate box...The system was later cleared
with a message of “IP special case” that then disappeared but...

When it was ‘fixed’

All system claimants were flagged for an “unresolved issue-
yes” the call centers claimants contact NV state and are told
everything is fine, and to wait, but the account needs to be fixed/
these accounts are not separately flagged to be viewed and has
fallen into the abyss of hundreds of thousands of incomplete
accounts and accounts with legitimate issues. Additionally, the
state 1s asserting people applied from IP addresses out of state.
Claimants who legit live out of state but worked in Nevada would
be required to do so

If ignored they will not be seen by human eyes to fix it and
are in limbo tossed between all the claimant accounts It is not the
constituents financial burden to bear at this point

Nevada seems to be the only state nearby that has a
completely separate database for PUA and every single claimant
that applied near the first and second weekend of launch are the
issue.

Other states issue checks ‘only’ in order to use existing
payment systems and comply with timelines.

California pays bi weekly to accommodate their needs.
Washington state was reported to have paid 300 million in
international based fraud claims within the first ten days...
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They are still running and going. In Vermont the governor
issued state based 1200 stimulus money not once but twice to all
waiting claimants not processed because of Ul taking too long.

The system erroneously flagged fraud and is still causing
the witch hunt today.

[FILER5021-5022]

We have also received many communications from claimants that explain, in
addition to other issues (such as being first filers and having selected an inexact category),
the claimants had initially applied for Ul benefits. These claimants also typically state
that, although they knew they didn’t qualify for UI benefits because they are independent
contractors, they applied for Ul benefits at the direction of someone they had contacted
either at DETR or Alorica, the third-party administrator. It should be noted that while
many “first filers” identify this problem, they are often claimants who would not be properly
categorized as the first filers. One claimant, who describes himself as an independent
contractor who helps clients market events such as trade shows and business conferences,
details this experience in a communication dated June 26, 2020:

On April 6, a DETR rep took my initial unemployment
claim over the phone. She told me that getting the claim into the
regular Ul system might put me a step ahead of things when
DETR started processing claims from 1099 workers/independent
contractors.

Since then, I've received 2 monetary determinations
generated by the regular Ul system indicating that I had no W2
wages and was therefore ineligible for benefits. I appealed both
of those determinations by fax and told DETR-once again-that I
am an independent contractor with 1099 income only.

On the day the new PUA system went live in May, I filed a
new initial claim in that system. And on May 22, I received a
monetary determination indicating that I am eligible for a weekly
state benefit of $469. I did not appeal that determination since it
appears to be correct based on my quarterly income during 2019.

I have now been waiting 14+ weeks for benefits that are
DESPERATELY needed. And despite many, many calls to
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understand the reason for the delayed payments, I was unable to
get any meaningful guidance from DETR.

UNBELIEVABLY, I spoke with a DETR rep in the
adjudication center last night and was told that my claim has
been flagged as potentially fraudulent. It is ridiculous that DETR
is just telling me this now.

The claim is absolutely not fraudulent, and 1
absolutely AM entitled to PUA benefits under the CARES
Act. More than a dozen of my colleagues in other states (NY, Nd,
FL)-people who perform exactly the same work and get paid
exactly the same way-have been receiving PUA benefits for
several weeks now.

[FILER0648]

Another issue claimants have identified “outstanding claim issue” on their accounts
on the website, which is described as “DUA-unemployment not result of disaster.” One
claimant who states that she is a private piano teacher and an independent contractor for
a performing arts center wrote:

I believe the holdup is that there are unresolved issues on my
account, namely the “DUA-unemployment not result of
disaster.” There is a ridiculous question that asks, “As of x date,
were you unemployed due to the Covid-19 pandemic?” I always
answered “no” because technically I am not unemployed and am
working part-time. Apparently this question also means
underemployed but it is not clearly spelled out. It’s very sneaky
and misleading. Now I am stuck.
[FILER5023]

The claimant quoted above also notes that she was paid for a few weeks, but she
stopped receiving payments the fourth week of June. A review of the screenshots she
included with her communication shows that she was affected by a common problem among

those claimants who have received partial payment—a cessation of payments as of June

28, 2020. This cessation of payments seems to be a malfunction affecting all claimants who
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have communicated with us who have received at least a few payments. Another claimant
who sent our office an email described this problem:

My self-employed unemployment benefits for the weeks
ending June 27 and July 4 have been delayed by a NEW problem
with the DETR system. I spoke with them and they said it might
be impacting hundreds of possibly thousands of others and they
said they can’t fix the glitch, as they call it, quickly.

The glitch apparently started the week ending June 27
when some anti-fraud program was added to the DETR website.
Unfortunately, the new anti-fraud software accidentally locked up
existing benefit plans, one of which is mine.

DETR told me each account must be individually and
manually corrected and for this reason it’s impossible to give a
time frame when these benefits will be paid. In the meantime,
subsequent weekly payments are also being delayed.

My payments for the weeks ending June 27 and July 4 are
showing as “in progress.” DETR assured me my benefits will be
paid and my account will be fixed but they can’t say when.

In the meantime, it looks like my benefits for the week
ending July 11 will also be delayed.

DETR has kept this new problem quiet. They have made
no public comments. It’s only because a DETR employee read me
a confidential in-house memo that I know as much as I do.

I have been sending emails to DETR using their PUA
website and I haven’t received even one response.

[FILER5019-5020]

Related to the June 28, 2020 malfunction claims disappearing from the system,
which was reported by many claimants. Several reported having to complete a two-step
verification process. Some reported being told that they had failed a two-step verification
process when they had never been informed of the process, while others reported having to
file new claims entirely.

Another observation we have seen in numerous communications concerns the
position DETR took when claimants reported a loss of income. Evidently, DETR regards

as fraudulent any reported loss of income from before the first Covid-19 case was detected.
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It is the contention of many claimants, however, that they began to see a reduction in their
income starting in February due to people traveling less because they were concerned about
catching Covid-19. For example, one claimant wrote:

With 34,000 claimants being investigated for fraud, and DETR
stating that’s because they are claiming benefits for one or more
weeks in February, it should be noted that claimants were
UNABLE to state they had a reduction in gig work.

[FILERO0637]
Another writes:

In regard to DETR insinuating that 34,000 claims who claimed
weeks in February as possibly fraudulent, I took offense to that.
When I applied for my PUA claim, I marked down the 2/15/20 as
the first week for unemployment. The reason was that the last
dates I performed any services was 2/7 and 2/8/20. At the time I
did not think that would have been the last dates I would be
performing any services but many of my clients were very
concerned over COVID to where they told me that they wanted to
wait and see how things looked at the beginning of March. Of
course, when the beginning of March things were definitely worse
and at that time my clients decided to suspend my services...PUA
states that we can claim from weeks 2/2/20. 1 would have
preferred to work past 2/8/20, however being self-employed I can’t
do anything about it if my clients [decide] not to use my services.

[FILER0598-0599]
And another:

...one of DETR’s definitions of fraud is self-made and shouldn’t be
allowed, and this is holding up 34,000 claims:

In DETR’s press conference on Friday June 26, 2020, David
Schmidt said the following: “...The first case of Covid-19 was not
detected in Nevada until March 5t so we believe that it’s highly
unlikely that there would be a significant number of claims in
February; however, nearly 34,000 claims have been filed for
benefits, claiming benefits, for one or more weeks in February.”
...Here DETR has decided to group legitimate claimants who were
truly affected by the beginning stages of the pandemic with
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individuals who filed fraudulently & with actual willful criminal
intent.

Why did DETR even give people the option to backdate to
February if later it was going to become an issue and deemed
“fraudulent”? Complete nonsense.

[FILER0635]

A more recent problem encountered that was reported to us was a claimant having
a payment returned by the claimant’s bank because the amount of the payment was so
large. Evidently, many banks have a policy of returning direct deposits if the deposit
amount is over a certain monetary limit.

A new issue that was reported to us after we cut off including communications in the
spreadsheet [Appendix 1] and including them in Appendix 2 concerns claimants seeing
payments being made on their accounts, but no subsequent amount being deposited to their
bank accounts, and the actual pay date being moved one day forward every day. One writer
explained:

My husband had movement for the first time on 7/12 (first day
filer) with a pay date of 7/13. On 7/13 transaction number was
available. His claim says “benefits paid: $4,xxx. With $2,000
available to be paid. But this money is not in his account. DETR
will try to show all these claims have been “paid” but there are
many people who have not received payment after getting a pay
date. This is easily seen on the PUA Nevada Facebook group.
[Email sent to Special Master Guinasso on July 15, 2020.]
Another claimant wrote:
Day 1 PUA filer here and still unpaid. However, I spoke to
adjudication on 7/9 and they said everything was resolved and as
long as I had a pay date and transaction# on my claim, I would be
paid. Each weekday, the pay date has increased by one day
around 5a. E.G. on 7/10, my pay date changed to 7/13, on 7/13 it

changed to 7/14. I hope your team is reconciling what is showing
paid in their system with the amount in the treasury account. I
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have screenshots to prove this claim and would be happy to
provide them.

[Email sent to Special Master Guinasso on July 15, 2020.]

Another recent communication received relates a concern that, while
unique, is of utmost urgency and therefore our office has determined it should
be relayed. The claimant wrote:

I have finally reached someone at adjudication. I was told that I
needed to file an appeal by the 17th on the online system or my
case would be closed.

They were unable to tell me how to do that as the system is
currently not online.

My claim will be closed on the 17t due to an error at DETR and
no way to contact anyone for an appeal.

[Email sent to Special Master Guinasso on July 15, 2020.]

The most widespread difficulty described by the claimants is the call center.
Claimants consistently and overwhelmingly describe conditions under which it is virtually
1impossible to connect a person when calling. Many claimants described the process of
attempting to have their call answered as their full-time job. Several described the process
was akin to “winning the lottery.” Many stated that they try to call every day. One claimant
who left a voicemail message described a four-month process of “calling from 8:00 in the
morning until 8:00 at night [that] resulted in zero chance of even reaching a live person.”
A claimant who carefully described all of the steps he had taken to obtain payment detailed
multiple days of efforts at contacting a person using call center phone lines:

5/27-...68 calls to connect...
5/29-...64 calls to connect...

6/1-Called PUA Adjudication from 8am to 8pm 108 times. Was not successful
reaching them...

Page 164 of 310




10

11

12

13

14

15

16

17

18

19

20

21

25

26

6/2-Called PUA Adjudication from 8am to 8pm 96 times. Was not successful
reaching them...

This claimant went on to describe the experience:

When calling support, they would first thank you for calling and
ask you to hold for a live representative. Every minute or so they
would come on the line and inform you that all representatives
were busy and to continue to hold for a live representative. Then
between 5 and 6 minutes every time they would say “sorry all
representatives are busy” and hang up and suggest you try your
call later.

This claimant continued to recount multiple days attempting to speak with a
representative, making between 68 and 108 calls a day without ever reaching a live person.
See [FILER0605-0607.]

Another claimant recounted his recent experience:

I've called at least 300 times again this week. I got through 1 time
and she asked me my name, said she was looking up my account,
and click, hung up on me. After that I called 200 more times until
about an hour ago, it stopped letting me try. After the first
recorded message when I press 1, it goes straight to a very loud
busy tone. After a few tries, I pressed 2 for Spanish just to see if
it would go through, and no, it was a busy tone as well. So, I called
a friend and asked him to try it from his phone, and sure enough,
he got through at least to the first hold music. It seems I may have
called so many times that my number is now blocked.

[FILER0666-0667]
Clearly, the frustration felt by claimants concerning the call center is intense and a

consistent focus of the grievances expressed by the claimants in their communications.
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VIII. State comparators — what are other states doing?

A. What are efficiencies and differences in processes that Nevada might consider
adopting?

i.  Partnerships with private sector.

Many states seeking to quickly upgrade existing online systems have partnered with
industry leaders in the private sector in order to increase their ability to process claims,
communicate with claimants, and administer benefits. For example, when the amount of
Oregon’s backlogged PUA claims soared to more than 70,000, state officials entered into a
partnership with Google and launched “Focus PUA”—an initiative designed to shift
resources and staff to combat the massive backlog of unprocessed PUA claims.4 The
Oregon Employment Department has been working with Google to build a new PUA
application system which should be operational mid-July. This new system will allow the
department to process weekly PUA claims faster because, currently, department staff must
process weekly claims by hand. Given the newly expanded capacity for the department to
process claims, Director David Gerstenfeld expects the state to process all the backlogged
PUA claims by August 8th 45

In another example of a state-business partnership, Kentucky officials recently

contracted with global accounting firm Ernst & Young to clear a massive backlog of regular

44 See Meerah Powell, Oregon Shifts Unemployment Focus To Backlog Of Gig Worker
Claims, Oregon Public Broadcasting (June 17, 2020)
https://www.opb.org/news/article/oregon-unemployment-claims-gig-pandemic-
unemployment-insurance-backlog/.

45 See Keaton Thomas, Oregon employment department fails to meet PUA processing goal
for second week, KATU (July 8, 2020) https://katu.com/news/local/oregon-employment-
department-fails-to-meet-pua-processing-goal-for-second-week.
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and PUA unemployment claims.*¢ Under the agreement, the Ernst & Young processors will
be assisting in outreach to individuals whose claims have been backlogged the longest, as
well as identifying technology improvements to make the job of applying for unemployment
much smoother. Ernst & Young had previously assisted other states, such as Oklahoma, in
the processing of backlogged unemployment claims.47

ii.  Deployment of National Guard.

In addition to its partnership with Google, Oregon has deployed members of its
National Guard to assist in processing the claims stuck in the backlog.® Focusing mainly
on facilitating communications with Oregonians who have struggled to navigate the online
PUA application process, the Oregon National Guard members were trained to provide
support via outbound calls. The purpose of the outbound calls is to increase proactive
contact in order to let individuals know where their claims are in the system and alert them
of any potential problems.4?

The State of Washington has similarly deployed members of its National Guard in
order to assist with identity verification and the massive backlog of unemployment claims
in their system. Following a large-scale “imposter” fraud attack on Washington’s

unemployment system, Washington unemployment officials flagged 190,000 claims as

46 See Brian Planalp, Kentucky contracts with global accounting giant to clear out backlog of unemployment
claims, Fox 19 (June 30, 2020) https:/www.fox19.com/2020/06/30/watch-live-gov-beshear-updates-covid-
kentucky/.

47 See John Charlton, Kentucky gets help from global accounting firm to clear backlog of unemployment claims,
WHAS 11 (July 7, 2020) https://www.whas11.com/article/news/investigations/focus/unemployment-claims-
kentucky-ernest-and-young/417-91ac6abb-97ac-45e7-a7d2-afal1769dcb04.

48 See Sarah Wexler, National Guard Serves Unemployed Oregonians, My Oregon News (June 11, 2020)
https://www.myoregon.gov/2020/06/11/national-guard-serves-unemployed-oregonians/

49 See Galen Ettlin, Oregon still needs to process 70,000 Pandemic Unemployment Assistance claims, KGW8

(June 18, 2020) https:// www.kgw.com/article/money/business/oregon-and-washington-unemployment-
numbers/283-80c06942-ff25-4a7a-b000-11bc56659181.
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possibly fraudulent. The National Guard members were summoned to verify the identity
of 42,000 claims that were flagged as “suspect” and to help assist in clearing unemployment
claims stuck in the adjudication process.50

iit.  Cloud-based online processes and call centers.

The Rhode Island Department of Labor and Training has significantly improved its
ability to process and monitor claims, as well as communicate with claimants, through a
transition to a cloud-based service in conjunction with Amazon Web Services (AWS) and
the tech non-profit Research Improving People’s Lives (RIPL).5! When Rhode Island
officials realized their current unemployment insurance infrastructure lacked the
functionality required to collect recipient data and process payments, RIPL and AWS
worked together to develop a cloud-based online process which would allow the Rhode
Island DLT to collect and store PUA application information. The first day the cloud-based
system went live, the system received and managed more than 11,000 applications.52
According to Director of the DLT Scott Jensen, without the cloud-based processing system,
the previous website would've crashed given the amount of applications. The AWS-RIPL
team also developed a way to quickly verify claimant eligibility, allowing Rhode Island to

be one of the first states in the nation to successfully process and pay PUA benefits.

50 See Opportunity Washington, National Guard will assist ESD in claims verification, WashACE (June 11,
2020) https://opportunitywa.org/another-decline-in-initial-regular-ui-claims-in-washington-national-guard-

will-assist-esd-in-claims-verification/.

51 See The Cloud Helps Rhode Island Manage an Unprecedented Surge in Ul Claims, Governing (April 24,
2020) https://www.governing.com/work/Cloud-Helps-Rhode-Island-Manage-an-Unprecedented-Surge-in-Ul-
Claims.html.

52 See Research Improving People’s Lives, How a Partnership Between Government and RIPL Made Rhode
Island a National Leader in Delivering CARES Act, Emergency COVID-19 Benefits to its Workers and
Families, RIPL (Last accessed July 15, 2020) https://www.ripl.org/ripl-and-state-of-rhode-island-partnership-
leads-nation-in-response-to-covid/.
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Additionally, Kansas, New York, and Rhode Island have all been able to make their
application system more user-friendly by considerably upgrading their ability to
communicate with claimants.53 By transitioning from a traditional call center to Amazon
Connect, a cloud-based contact center solution designed by Amazon Web Services, these
states have multiplied the amount of calls they can accept at any given time. For example,
prior to Rhode Island’s implementation of the new system, the state’s Department of Labor
and Training was only able to handle 74 concurrent callers. Following the DLT’s transition
to Amazon Connect, the department is able to handle up to 2,000 simultaneous calls.5¢ This

system was designed, configured and implemented in just 10 days.

B. How are other states handling the unprecedented volumes of claims
submitted?

i.  States in our region.
1. Arizona.
Arizona officially began accepting and processing PUA applications on May 12th,55
As of July 4th, Arizona had processed and paid PUA claims for 556,701 individuals.?6 Prior
to Arizona’s launch of the PUA program, the state entered into a $2 million contract with

Florida-based software developer Geographic Solutions Inc. to design and implement a

53 See Sarah Chaney, Amazon, Google Help States as Coronavirus Boosts Unemployment Claims, The Wall
Street Journal (May 12, 2020) https:/www.ws].com/articles/amazon-google-help-states-as-coronavirus-
boosts-unemployment-claims-11589275801.

54 See Parker Gavigan, New Rhode Island unemployment certification system goes online, WJAR (April 20,
2020) https://turnto10.com/i-team/new-rhode-island-unemployment-certification-system-goes-online.

5 See Dmitri Koustas, Yalun Su and Zhi Zhang, PUA Status by State, (Last updated May 17, 2020)
http://dmitrikoustas.com/pua.

56See Financial Services Administration, Arizona Unemployment Insurance Dashboard, Arizona DES
(7/7/2020)

https://des.az.gov/sites/default/files/media/Unemployment Insurance Dashboard.pdf?time=1594660319344.
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PUA program processing system that could handle the incoming claims.?” When the
Arizona Department of Economic Security originally began review of the incoming PUA
claims, the department approved and paid claims liberally. Arizona news outlets reported
instances where the DES approved and paid claims where the claimants’ dates of birth and
driver’s license numbers were incorrect.?® This type of presumptive payment left the state’s
system vulnerable to fraudulent claims. After identifying tens of thousands of potentially
fraudulent claims, the DES was forced to slow their approval process and establish
procedures which verify people getting benefits are legitimate claimants. DES officials
stated that these increased fraud-prevention efforts led to many claimants' benefits being
delayed.? In an effort to address the backlog of claims and investigate reports of suspected
fraud quicker, the DES has increased the staff within the Unemployment Insurance Unit
by more than double.60
2. California.
The California Employment Development Department (EDD) began accepting

online PUA applications on April 28t.61 Ag of July 4th, California had processed PUA claims

57 See Ryan Randazzo, Arizona unemployment notices mistakenly say they're from Pennsylvania, but are legit,
officials say, Arizona Republic (June 4, 2020)
https://www.azcentral.com/story/money/business/consumers/2020/06/04/unemployment-benefits-checks-
arizona-residents-pennsylvania-department-labor/3145170001/.

58 See Joe Ducey, Monica Williams, Thousands of dollars in unemployment benefits sent to the wrong people.
Is AZDES to blame?, ABC15 (June 25, 2020) https://www.abcl5.com/news/rebound/coronavirus-money-
help/thousands-of-dollars-in-unemployment-benefits-sent-to-the-wrong-people-is-azdes-to-blame.

59 See Ryan Randazzo, As state pursues unemployment fraud, some in Arizona have to wait for help with
jobless benefits, Arizona Republic (June 16, 2020)
https://www.azcentral.com/story/money/business/consumers/2020/06/16/arizona-unemployment-fraud-
investigations-delay-payments/3190822001/.

60 See AZ Business Magazine, Arizona DES has disbursed $5.7 billion in unemployment insurance since
March, AZ Big Media (July 12, 2020) https://azbigmedia.com/business/arizona-des-has-disbursed-5-7-billion-
in-unemployment-insurance-since-march/.

61 See Dmitri Koustas, Yalun Su and Zhi Zhang, PUA Status by State, (Last updated May 17, 2020)
http://dmitrikoustas.com/pua.
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for 1.14 million individuals.®? Prior to COVID, the state experienced record low
unemployment with correspondingly low federal administrative funding and, therefore,
reduced staffing levels in the EDD. Given the increased claim workload and associated
increased federal funding, the EDD has prepared to add 5,300 new staff. Additionally, the
State introduced a new chat bot service capable of answering more than 214,000 common
questions from claimants each week. Available in Spanish and English, the virtual agent
allows the EDD to free up the phone lines for those with more complex cases. Lastly, the
EDD has enhanced the technology systems to increase efficiencies by automating features
on the largest manual staff work queues to speed up processing, implementing online
access for employees to certify for benefits, and building a new document uploading option
to help streamline the identity verification process.3
3. Colorado.

Colorado began accepting and processing PUA applications on April 20th.64 Ag of July
9th a total of approximately 134,000 initial PUA claims have been filed. During the first
few weeks following the implementation of the PUA program, Colorado experienced what
officials described as an unusual number of claims.%> In response, the Colorado Department

of Labor and Employment established additional fraud detection and barricade measures;

62 See California Employment Development Department, Unemployment Insurance (UI) Data Dashboard,
(Last updated July 4, 2020) https://edd.ca.gov/newsroom.htm.

63 See California Employment Development Department, California workers struggling through pandemic
receive $41.3 billion in unemployment benefits, (July 9, 2020) https://edd.ca.gov/About EDD/pdf/news-20-
32.pdf.

64 See Dmitri Koustas, Yalun Su and Zhi Zhang, PUA Status by State, (Last updated May 17, 2020)
http://dmitrikoustas.com/pua.

65 See Janet Oravetz, Jennifer Campbell-Hicks, Colorado sees big increase in fraudulent claims for
unemployment benefits, 9News (Last updated June 19, 2020)
https://www.9news.com/article/news/health/coronavirus/colorado-unemployment-benefits-top-all-of-2010/73-
feef9a61-ce1b-4699-8d48-6502a2ccbe71.
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accordingly, the number of claims being filed fell to an expected level. Additionally, the
department created a new web page designed to inform claimants how to identify fraud
and what to do if they think they may be a victim of fraud. After a multitude of complaints
that claimants were unable to get through to the unemployment department’s call center,
the state worked with Google and designed a new virtual agent that help users with general
questions about filing for unemployment and receiving benefits. If the virtual system is
unable to resolve a claimant’s problem, a live agent calls back at a scheduled time.56
4. Utah.

By April 20th, the state of Utah had launched an operational, PUA-specific
application portal for gig workers to file for federal pandemic unemployment benefits.67 In
order to speed up the overall timeline for getting benefits out to claimants, the Department
of Workforce Services opted to distribute claimants’ benefits via paper checks.8 A total of
over $94 million of PUA benefits have been distributed Paid to non-traditional gig or

previously self-employed workers.?

66 See Tamara Chuang, Fraudsters foiled by Colorado’s unemployment office as number of new out-of-work
claims decline, The Colorado Sun (June 25, 2020) https://coloradosun.com/2020/06/25/fraudsters-scams-
colorado-unemployment-jobs/

67 See Dmitri Koustas, Yalun Su and Zhi Zhang, PUA Status by State, (Last updated May 17, 2020)
http://dmitrikoustas.com/pua.

68 See Jennifer Gardiner, Here is why Utahns are still waiting on Pandemic Unemployment checks, ABC4
May 1, 2020) https://www.abc4.com/news/local-news/here-is-why-utahns-are-still-waiting-on-pandemic-
unemployment-checks/.

69 See James McFadden, One Billion Dollars in Utah Unemployment Benefits Paid Out Since Economic
Shutdown, Southern Utah Independent (July 12, 2020) https:/suindependent.com/utah-unemployment-
benefits/.
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ii.  Other states heavily dependent on tourism.
1. Florida.

Despite being one of the slowest states to process regular unemployment claims
lawsuit during the first month of the pandemic, Florida was among the first states to begin
accepting and processing PUA claims. Beginning April 13, immediately following the
rejection of a claimant’s claim for regular Ul benefits, the claim would be processed as a
PUA claim. Rather than require an individual to file another application after being denied
regular Ul benefits, Florida modified its existing system and automatically re-filed all
denied regular Ul claims as PUA applications.” While this automated process would
seemingly make the application for PUA benefits much easier given the reduced work on
behalf of the claimant, this process left some gig workers very frustrated as they were stuck
waiting in “limbo” for their regular UI application to be processed and denied before they
could be considered for PUA benefits. Because there was already a large, existing backlog
of regular unemployment claims in Florida, the processing of applications hoping to qualify
for PUA benefits was delayed.”™ The system was so backlogged that after major problems
in April with Florida’s online unemployment system, CONNECT, attorneys in Florida filed

a class-action lawsuit requesting the court order the Department of Economic Opportunity

70 See Mike DeForest, Emilee Speck, Floridians denied state unemployment pay do not need to reapply for
CARES Act benefits, Click Orlando (April 23, 2020)
https://www.clickorlando.com/news/local/2020/04/23/floridians-denied-state-unemployment-pay-do-not-
need-to-reapply-for-cares-act-benefits/.

71 See Mike DeForest, Florida increases number of unemployment benefit payments but backlog remains, Click
Orlando (April 21, 2020) https://www.clickorlando.com/news/local/2020/04/21/florida-increases-
unemployment-benefit-payments-but-backlog-remains/.
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to “fix” the system. The lawsuit alleges the DEO was negligent and violated the law by not
promptly providing unemployment benefits.”2
2. Hawaii.

Hawaii began accepting pre-applications for the PUA program on April 27th;
however, like Nevada, Hawaii was one of the last states to begin processing applications
and did not begin to do so until May 15t.73 Even after finally implementing the PUA
system, the state was forced to slow the processing of claims after members of cybercrime
groups infiltrated the state’s database and filed at least $100 million worth of fraudulent
PUA claims.”™ In response, the state was required to stop payment on existing PUA claims
in order to review and verify the identity of the claimants.”

3. Montana.

When the PUA program was announced, the Montana Department of Labor &
Industry encouraged gig workers to begin applying immediately for traditional Ul benefits.
The gig workers’ denied claims were then put into a special pending status, and following
the implementation of some IT programming changes, the department moved the pending

claims into a que to be reviewed for a PUA determination.”® By April 234, the DLI had

72 See Jim Saunders, Florida judge refuses to order fixes to unemployment system, Tampa Bay Times (May
29, 2020) https://www.tampabay.com/florida-politics/buzz/2020/05/29/florida-judge-refuses-to-order-fixes-to-
unemployment-system/.

73 See Dmitri Koustas, Yalun Su and Zhi Zhang, PUA Status by State, (Last updated May 17, 2020)
http://dmitrikoustas.com/pua.

74 See Gina Mangieri, PUA fraud in Hawaii up to $92 mil in claims, 6,000 victims so far, KHONZ2 (June 25,
2020) https://www.khon2.com/news/always-investigating/pua-fraud-in-hawaii-up-to-92-mil-in-claims-6000-
victims-so-far/.

75 See Christine Donnelly, Some PUA payments grind to halt amid Hawaii’s push to end fraud, Star
Advertiser (July 9, 2020) https:/www.staradvertiser.com/2020/07/09/hawaii-news/kokua-line/kokua-line-
some-pua-payments-grind-to-halt-amid-hawaiis-push-to-end-fraud/.

76 See Dmitri Koustas, Yalun Su and Zhi Zhang, PUA Status by State, (Last updated May 17, 2020)
http://dmitrikoustas.com/pua.
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launched and began accepting applications through its separate, PUA-specific application
portal. In conjunction with the new web portal roll-out, a new phone line was introduced
for PUA-specific questions and for individuals without internet access to file their PUA
claim.”” Following the nationwide unemployment fraud scam, the DLI was forced to
temporarily delay some payments while the department implemented additional identity
verification measures. In addition to the identity verification measures, the department:
(1) quadrupled the number of staff members on the Ul fraud investigation unit; (2) began
aggressively using data analytics to cross-match potential fraudulent information with
other state agencies and the National Association of State Workforce Agencies Integrity
Center; (3) released a new phone line dedicated to calls from the public regarding Ul fraud;
and, (4) began denials of any claim that indicated fraud.”®
iii.  How are other states’ unemployment divisions funded?
According to data provided by the U.S. Department of Labor, Nevada ranks 32nd in
base funding amounts distributed by the federal government to states for the operation of
their Ul programs. For the fiscal year 2020, the state of Nevada was awarded $20,976,437
in base funding.”
iv.  How are other states dealing with the fraud issue?
Because PUA applications allow claimants to self-certify their Ul qualifications,

many states have fallen victim to massive unemployment fraud attacks. For example,

77 See Montana Department of Labor & Industry, DLI launches new web portal, begins processing UI claims
for self-employed Montanans, (April 22, 2020) http://dli.mt.gov/news/159.

78 See Montana Department of Labor & Industry, DLI prevents millions in fraudulent Ul payments, bolsters
fraud detection, prevention, (June 11, 2020) http://dli.mt.gov/news/185.

79 See U.S. Department of Labor, F'Y 2020 State UI Allocations, Employee & Training Administration (Last
updated 11/1/2019) https://oui.doleta.gov/unemploy/content/futa/fy2020suia.asp.
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security researchers revealed in May that a Nigerian digital crime group called “Scattered
Canary” was engaged in a large-scale fraud campaign targeting dozens of states’
unemployment insurance programs.8 Scattered Canary agents filed at least 174
fraudulent claims in Washington alone.8! In some cases, the group has been able to use the
Green Dot prepaid cards to accept payments for their fraudulent claims. The Nigerian
cybercrime ring also targeted the state of Hawaii, where officials reported the state had
accidentally paid out over $18 million in fraudulent claims and blocked $95 million in
possibly fraudulent PUA claims.82 The Hawaiian Labor Department stated that by June
4th pnearly 6,000 residents had reported themselves as victims of identity theft after
receiving a letter regarding PUA eligibility.

Following the revelation of the nationwide fraud scheme involving PUA applications,
some states—such as Massachusetts, Arizona, and Hawaii—had to temporarily pause PUA
payments in order to verify the authenticity of existing claims.82 Other state unemployment
insurance programs had to revise previously enacted policies which allowed for claims with
incorrect basic information to be processed and approved. Additionally, many states worked
with security experts to develop systems designed to better detect and block fraudulent

claims. One such security improvement involved the addition of a location verification

80 See Morgan Chalfant, Researchers detect rise in attacks from Nigerian cyber criminals, The Hill (May 8,
2020) https://thehill.com/policy/cybersecurity/386591-researchers-detect-rise-in-attacks-from-nigerian-
cyber-criminals.

81 See Lily Hay Newman, The Nigerian Fraudsters Ripping Off the Unemployment System, Wired (May 19,
2020) https://www.wired.com/story/nigerian-scammers-unemployment-system-scattered-canary/.

82 See Olivia Peterkin, Hawaii unemployment office blocks $95M in fraudulent claims, Pacific Business News
(July 7, 2020) https://www.bizjournals.com/pacific/news/2020/07/06/unemployment-office-blocks-false-
claims.html.

83 See Ted Daniel, Much-needed unemployment benefits still on hold as state’s fraud investigation continues,
Boston 25 News (June 18, 2020) https://www.boston25news.com/news/25-investigates/much-needed-
unemployment-benefits-still-hold-states-fraud-investigation-

continues/ XYUHKEUDJRG5VBQ7517XE2ZYWY/.
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device by the Hawaii Department of Labor and Industrial Relations. When claimants in
Hawaii attempt to file their weekly or bi-weekly certifications a pop-up window appears
asking for permission to verify that the claimant is in Hawaii.®* When the claimant selects
“allow” the system is able to verify the location of the user, helping ensure it is not being
taken advantage of by international cyber criminals. The DLR will contact individuals
attempting to file a certification from out-of-state in order to verify their address and
confirm the claimant is not working elsewhere.

v. How quickly were other states able to begin accepting and
processing claims as compared to Nevada?

The President signed the CARES Act (authorizing states to begin administering
PUA benefits) into law on March 27th; however, it was not until May 16th that DETR
officially began accepting PUA applications.8> As a result, Nevada was the last state in the
nation to begin delivering PUA benefits to its claimants. In trying to explain the delay,
DETR officials stated that because the existing system used by regular Ul claimants was
unable to handle the increased volume of PUA applications, the state was forced to contract
with a third-party company to design an entirely new application system. While Nevada
was unable to have its system operational until mid-May, several other states were able to
design and implement new PUA application systems as early as mid-April. For example,

by April 13th, unemployment departments in Rhode Island and North Dakota had designed,

84 See Lynn Kawano, Efforts to combat unemployment fraud create new headaches for filers, Hawaii News
Now (July 2, 2020) https://www.hawaiinewsnow.com/2020/07/02/efforts-combat-unemployment-fraud-create-
new-headaches-those-seeking-jobless-claims/.

85 See April Corbin Girnus, Nevada now the only state not accepting unemployment claims from gig workers,
Nevada Current (May 12, 2020) https://www.nevadacurrent.com/2020/05/12/nevada-now-the-only-state-not-
accepting-unemployment-claims-from-gig-workers/.
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implemented, and began accepting applications through new, PUA-specific channels.86
Additionally, by this same time, 25 states had at least established procedures to allow
claimants to file PUA claims — even if they were not all currently being processed.

By the end of April, 36 states had successfully set up systems to accept and process PUA
applications (11 states implemented direct forms or channels for claimants to apply
through, 25 states were either processing regular Ul claims as PUA claims immediately
after denial of regular Ul benefits or had a clear PUA application portal within the regular
UI system). Of the remaining 14 states, seven allowed for the submission of PUA
applications, but were not currently processing them, and the other seven states—
Arkansas, Connecticut, Delaware, Kansas, Maine, Nevada, and Wyoming—had no system
set up for residents to file PUA applications.8?

When Nevada finally launched its system for PUA claims on May 16th, all other
states had already began accepting and processing applications. Further, 11 other states
managed to design and implement PUA-specific systems faster than Nevada. The 38 other
states had the capacity to handle the volume of PUA applications using existing, regular
UI claim processes.88

vi. Have other states’ unemployment departments been sued as a
result of their administration of benefits?

In Florida, the Department of Economic Opportunity has been named as defendants

in two different suits revolving around the state’s administration of unemployment

86 See Dmitri Koustas, Yalun Su and Zhi Zhang, PUA Status by State, (Last updated May 17, 2020)
http://dmitrikoustas.com/pua.

87 Id.

88 Id.

Page 178 of 310




10

11

12

13

14

15

16

17

18

19

20

21

25

26

insurance benefits. In the first case, the petitioners alleged the DEO’s failure to maintain
adequate systems to pay valid unemployment claims violated Florida Statutes Section 443
and sought a writ of mandamus directing the department to comply with the statutory
obligations. The court dismissed the complaint finding the complaint failed to state a cause
of action for mandamus and, specifically, failed to allege an indisputable ministerial duty
owed by the DEO.# The petitioners’ motion for reconsideration was similarly denied. In
the second suit (involving some of the same petitioners), the complaint asserted legal
entitlement to “apply for benefits, be deemed qualified for benefits, and to receive benefits
under Section 443” and requested a preliminary injunction ordering the DEO to “fix the
system within 48 hours”. After a three-day evidentiary hearing, the court denied the
preliminary injunction on the grounds that the separation of powers barred the court from
ordering the DEO to perform discretionary duties in a particular manner.9

Additionally, on June 5th, a petition for a writ of mandamus was filed with the
Washington Supreme Court against the Commissioner of the Washington Employment
Security Division.?! The writ requests the Court order the ESD to process unemployment
benefit claims and make claim payments to Washington’s unemployed in a timely manner

as required by law. Following a surge in fraudulent claims in Washington, the ESD stopped

89 See Order dismissing petitioners’ second amended complaint for emergency writ of mandamus with
prejudice”

https://cvweb.leonclerk.com/public/online services/search courts/image orders.asp?caseid=2979871&jiscase
1d=&defseq=&chargeseq=&dktid=109043990&dktsource=BM &sexual case=

90 See “Order denying motion for preliminary injunction”
https://cvweb.leonclerk.com/public/online services/search courts/image orders.asp?caseid=2979944&jiscase
1d=&defseq=&chargeseq=&dktid=109121437&dktsource=BM&sexual case=

91 See Paul Roberts, Washington’s Employment Security Department commissioner sued for halting benefits
during  fraud investigation, The Seattle Times (Last  updated  June 7, 2020)

https://www.seattletimes.com/seattle-news/washingtons-employment-security-department-commissioner-
sued-for-halting-benefits-during-fraud-investigation/
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payment on thousands of legitimate claims in order to verify the identities of all existing
claims. The petition claims the ESD lacked the legal authority to forestall these payments.
The case is currently pending before the Washington Supreme Court.

Further, the Oregon Employment Department is currently facing a lawsuit alleging
the OED violated state and federal law when it failed to meet its obligations to resolve
problems within its system and unlawfully delayed taking action to correct those problems.
The lawsuit, filed on behalf of 13 claimants who have yet to receive regular unemployment
insurance payments or PUA benefits, seeks an order from the Multnomah County Circuit
Court to compel OED to process unemployment claims within four weeks of filing. The
lawsuit also demands the OED automatically process any denied regular unemployment
claim as a PUA application.?2 The case is currently pending before the court.

Finally, a lawsuit was filed June 234 with the D.C. Superior Court alleging the City
owes the petitioner at least five weeks of unpaid unemployment benefits. The petitioner,
D.C. resident Michelle Ruby, says she did not receive unemployment benefits for three
weeks 1n April and two weeks in June and that the DOES told her the “claims are owed” to
her, but it can’t fix its computer system in order to disburse the payments. The suit seeks
the unpaid benefits, as well as interest on those payments and damages for pain and

suffering.?s The case is currently pending before the Court.%

92 See Kate Davidson, Lawsuit Alleges 'Catastrophic Consequences' From Unemployment Delays, Oregon
Public Broadcasting (July 10, 2020) https://www.opb.org/news/article/lawsuit-oregon-employment-
department-benefit-delays/

93 See Eliza Berkon, Colleen Grablick, D.C. Resident Sues City Over Unpaid Unemployment Insurance,
WAMU (June 26, 2020) https://wamu.org/story/20/06/26/d-c-resident-sues-city-over-unpaid-unemployment-
insurance/.

94Michigan has also dealt with overwhelming filings. Even as early as April, Michigan topped 311,000 claims
in a week. USA Today, April 2, 2020.
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IX. Disputed and Undisputed Facts

Because the Special Master was tasked by the Court to engage in fact finding,

Petitioners’ Counsel and Counsel for DETR were asked to prepare summaries of disputed

and undisputed facts.

A. Petitioners

i.  List of Disputed/Undisputed Facts.

DETR’s
Assertions

Petitioners’ Response
Disputed/Undisputed

Legal Authority / Reference /
Claimant Examples

“On March
27, 2020 the
Coronavirus
Aid, Relief
and economic
Security Act
(“CARES
Act”) was
signed into
law.” Opp. at
p. 2:3-4.

Undisputed.

“DETR then
voluntarily
entered into a
written
agreement
with the
[DOL] on
March 28,
2020 to
implement
the CARES
Act.” Opp. at
p. 2:4-5.

Undisputed.

“..DETR is
only able to
provide PUA,
FPUC, and
PEUC

Undisputed as to
disputed as to DETR’s
application of the requirements.

statement, | 20
requirements, sec. (g) cites to §§625.9
and 625.10.

CFR §625.14  Procedural

§625.9 states:
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pursuant to

DETR’s systematic denial of

its agreement | benefits as opposed to provide (a) .Det.e rmination  of initial
with the | claimants with benefits now, or application.
[DOL].” Opp. | at least promptly under the (1) The State agency shall
at p. 2:7-8. definition of the applicable promptly, upon the filing of an
regulations, when these benefits initial  application for DUA,
are so desperately needed (and determine whether the individual is
quite literally may be the eligible, and if the individual is
difference between life and found to be eligible, the weekly
death) as opposed to several amount of DUA payable to the
months or even years down the individual and the period during
line when the claimants have lost which DUA is payable.
the homes, families, sanity, self- (d) Notices to individual. The
worth, and have become an even 3 L
bieoer drain and detriment to th State agency shall give notice in
gger drain a e ent to the .. o
recovery of Nevada’s economy. writing to .the individual, by the
most expeditious method
DETR sends “qualifying | (e) Promptness. Full payment of
determinations” with the | DUA when due shall be made with the
statement: “You may receive greatest promptness that s
multiple decision on your claim; | administratively feasible.
please note that nay one denial
decision supersedes all other
decisions.” Then claims sits in
limbo, 1s erased, told there is a
“glitch”, told they will receive
payment in one week, two weeks,
21 days ... and nothing.
“You have [XX] days to appeal”
but no appeal mechanism.
The Undisputed as to the | See Agreement entered into by DETR
Agreement applicability of 20 CFR §625. and DOL, at Opp. at Exhibit 3,
requires hereinafter “Agreement” at
DETR, when | Disputed as to DETR’s | Addendum 2 and 3, §IV — fraud and
administering | compliance. overpayment.
the PUA
program, to | Petitioner/Petitioners The Agreement entered into with
administer (hereinafter “Petitioners”) do not the DOL at Addendum No. 2
the program | dispute that DETR has a duty to specifically states for FPUC and
in accordance | confirm eligibility prior to PEUC only that benefits, if an
with the | distributing benefits. individual is, after an opportunity
Disaster for hearing found to have
Unemployme “knowingly made, or caused to be
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nt Assistance
(“DUA”)

regulations at
20 CFR 625
including

follow(sic) the
provision for

fraud and
overpayment.
” Opp. at p.
2:8-11.

Petitioners dispute the process
DETR is employing because it
amounts to a  systematic
campaign to deny benefits as
opposed to approve them.

As an 1initial matter there is no
evidence whatsoever that the
State will lose its benefits and/or
be required to pay them back to
the Fed from the State treasury
based on a good faith effort to pay
eligible claims, including an
increase in alleged fraud that
Congress was aware of when it
passed the Act. See testimony to
the House Oversight Committee
acknowledging:
“The enormous expansion of
Ul [unemployment
insurance] benefits by more
than $260 billion dollars
under the CARES Act also
substantially Increases
fraud risk, with criminals
easily exploiting system
vulnerabilities,” Dahl told
a House Oversight
subcommittee. “This
Department has estimated
that about 10% of the Ul
payments are improper
under the best of times. We
are in the worst of times.”
https://oversight.house.gov/legisl
ation/briefings/subcommittee-on-
government-operations-briefing-
with-the-inspector-general-for

DETR and the State will not be
responsible for
repayment/overpayment the
individual claimants bear that
responsibility. The Agreement

made by another, a false
statement or representation of a
material fact’ the individual (a)
shall be ineligible for FPUC
compensation, (b) shall be subject
to prosecution, (c) shall be
required to repay the amounts but
that DETR can waive repayment
if (1) no fault on part of individual
(i.e., 1dentity theft) and (i1)
repayment would be contrary to
equity and good conscience (i.e., a
global pandemic).

Additionally, the State has 3
years to attempt recovery.

There is no such requirements for
PUA.

See also, 20 C.F.R. 625.14 provides for
repayment of the total sum the
individual was not entitled to.

Recovered overpayments, sec. (d)
specifically states,
‘Overpayments recovered in any
manner shall be credited or
returned ... to the appropriate
account of the United States.”

Final decision, sec. ®
specifically provides that
“Recovery of an overpayment of
[the benefit] shall not be
enforced by the State agency
until the determination
establishing the overpayment
has become final, or appeal is
taken from the determination,
until  the  decision  after
opportunity for a fair hearing
has become final.
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DETR entered into with the DOL
specifically states:

Consistent with the
requirements of the
provisions 1dentified in

paragraph XIV and the
related addenda, [DETR]
will take such action as
reasonably may be
necessary to recover for the
account of the United
States all benefit amounts
erroneously paid and
restore any lost or
misapplied funds paid to
the state for benefits of
Administration of this
Agreement.

See Agreement at Exhibit 3 to

Opp. at p. 2, § VIIIL.

The Program provides that in

the event of fraud and
overpayment, the
requirements of 20 C.F.R.

625.14 shall apply with respect
to PUA. See UIPL, 16-20 dated
4/5/20 at Attachment 1, p. 1-12

§ @.

See also, U.S. Department of Labor
(“DOL”) Unemployment Insurance
Program Letter (“UIPL”) 16-20, dated
5/5/20, Attachment I, p. I-8, 45:

Termination of PUA Agreement:
Either party, upon thirty days written
notice, may terminate the PUA
Agreement. The Department reserves
the right to terminate this Agreement
if it determines that the State does not
have an adequate system for
administering such assistance,
including because the State is not
adequately ensuring that individuals
receiving benefits under the PUA
Program are eligible for such benefits.
In the case of termination, the PUA
period will end 30 days after the date
one of the parties to the agreement
notifies the other party of its election
to terminate the PUA agreement. No
PUA payments may be made with
respect to weeks which begin after the
date the termination of the agreement
1s effective. However, PUA is payable
for weeks of unemployment ending on
or before such termination date.

“DETR’s
contract,
authorizing
the
administratio
n of PUA,
FPUC and
PEUC
specifically
requires 1t to
follow fraud
and
overpayment
regulations.”

Undisputed.

Petitioners’ position 1is that
DETR fails to see the forest
through the trees and has
adopted the regrettable view that
1t must prevent people from
receiving benefits, as opposed to
helping them receive benefits.
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Opp. at p.

2:11-13.

“Additionally, | Undisputed in part/Disputed in
DOL can | part.

terminate the

Agreement Undisputed as to the
when it | applicability of the Agreement
determines and paragraph XIV.

that “the

State did not
comply  will
all

requirements
of such
provision or
provisions of

the Act
identified in
paragraph
XIV, or any
applicable
guidance or
operating
instructions
issued by the
[DOL].
DETR’s
agreement
with DOL 1s
terminable by
DOL upon a
DOL
determinatio
n that DETR
has not

complied with
all
requirements
of the CARES
Act and
paragraph
XIV of the
Agreement.

Disputed as to DETR’s
performance of the terms of the
Agreement.

DETR cannot pick and choose
which terms of the Agreement it
elects to follow when such actions
result in a systematic effort to
prevent Nevadans from
obtaining benefits as opposed to
providing processes under which
eligible Nevadans can receive
benefits.

DETR has not, as of yet, even
provided for an appeal
process some 58 days after to
go livedate and 107 days after
DETR signed the Agreement.

DETR has failed to follow the
pertinent regulations on
providing claimants Notice,
which prevents claimants from
knowing what if any actions they
can take to correct claims, what
if any program they are eligible
for, how to correct errors, let
alone be paid promptly.

DETR's own records reflect that
as of June 29, 2020 some 247,030
total persons have applied for
benefits, but only 107,923 have
been paid. Thus, 139,107
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Opp
2:14

. at
-20.

p.

Nevadans who have applied for
benefits have yet to be paid for
various reasons, equal 57+%
percent unpaid. See PUA Claims
and Payments chart discussed in
hearing dated 7/8: Claims paid
107,923 versus total claims of
247,030 as of June 29 = 43.68%
paid.

The passage of between at least
58 days or arguably 107 days is
not prompt and in dereliction of
DETR’s duty to pay when due
and under the Agreement.
Indeed, first day filers (claims on
May 16, 2020) have been waiting
58 days, which is between 28
days (four weeks) and 13 days
outside  the  definition  of
promptness under the
regulations.

This 1is especially disturbing
because the CARES Act provides
for Emergency State Staffing
Flexibility at §2016, which
provides “state agencies with
emergency flexibility for
personnel standards on a merit
basis limited to engaging of
temporary staff, rehiring or
retirees, or former employees on
a non-competitive basis, and
other temporary actions to
quickly process applications
and claims.” (emphasis
supplied.)

Even more disturbing is that the
CARES Act provides that related
to the PUA and FPUC benefits
“[ijmplementation costs and
ongoing administrative costs are
100% federally funded.”  See
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UIPL 16-20 dated 4/5/20 at p. 5,
and §I1.A.vii — Funding.

Furthermore, $10,684,454 1in
funds have been earmarked for
Nevada in the Emergency Grants
Program to be used for “taking
such steps as may be necessary
to ensure adequate resources in
periods of high demand. See
UIPL 13-20 dated 3/22/20 at p. 3
sec. 4.

Moreover, in order for Nevada to
receive 1ts portion of the
Emergency Administrative
Grants, DETR must meet three
criteria including (1) providing
notification, (11) assure
applications for benefits and
assistance with the application
process are accessible in at least
two of the following mediums in
an effort to ensure equal access:
In person, phone, or online, with
properly trained staff and (ii1) if
DETR cannot process an
application it must “providel]
information to the claimant on
why and what steps he claimant
can take to ensure successful
processing of the application.

“States that do not
immediately process an
application, which is often due
to an identity verification
process, must notify the
claimant that the application
for benefits has been received,
identify the reason why the
claim was not processed, and
provide information on what
steps the claimant can take
to ensure the successful
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processing of the

application.

See UTPL 13-20, dated 3/22/20 at
pp. 4-5 §§ (ii) and (iii).

Paragraph
XIV  of the
Agreement
requires
DETR to
follow
addendum 1
regarding
PUA and
provisions for
fraud and
overpayment.
”  Opp. at p.
2:14-20.

Undisputed in part/Disputed in
part.

Undisputed as to the
applicability of the Agreement
and paragraph XIV.

Disputed as to DETR’s
performance of the terms of the
Agreement.

DETR and the State will not be

responsible for
repayment/overpayment; the
individual claimants bear that

responsibility. The Agreement DETR
entered into with the DOL specifically
states:

Consistent with the
requirements of the provisions
1dentified in paragraph XIV and
the related addenda, [DETR]
will take such action as
reasonably may be necessary to
recover for the account of the
United States all benefit
amounts erroneously paid and
restore any lost or misapplied
funds paid to the state for
benefits of Administration of this
Agreement. See Agreement at
Exhibit 3 to Opp. at p. 2, § VIII
(emphasis supplied).

The Program provides that in the
event of fraud and overpayment, the
requirements of 20 C.F.R. 625.14 shall
apply with respect to PUA. See UIPL,
16-20 dated 4/5/20 at Attachment 1, p.

1-12 § (9.

20 C.F.R. 625.14 provides for
repayment of the total sum the
individual was not entitled to.

Recovered overpayments, sec. (d)
specifically states,
‘Overpayments recovered in any
manner shall be credited or

Page 188 of 310




10

11

12

13

14

15

16

17

18

19

20

21

25

26

returned ... to the appropriate
account of the United States.”

See Agreement entered into by DETR
and DOL, at Opp. at Exhibit 3,
hereinafter “Agreement” at
Addendum 2 and 3, §IV — fraud and
overpayment.

The Agreement entered into
with the DOL at Addendum No.
2 specifically states for FPUC
and PEUC only that benefits, if
an individual 1s, after an
opportunity for hearing found to
have “knowingly made, or
caused to be made by another, a
false statement or
representation of a material fact’
the individual (a) shall be
ineligible for FPUC
compensation, (b) shall be
subject to prosecution, (c) shall
be required to repay the amounts
but that DETR can waive
repayment if (1) no fault on part
of individual (i.e., identity theft)
and (i1) repayment would be
contrary to equity and good
conscience (i.e., a  global
pandemic).  Additionally, the
State has 3 years to attempt
recovery.

There are no such requirements
for PUA. See Agreement at
Addendum No. 1 at p. 5.

See also, UIPL 15-20 dated 4/4/20,
Change 1 at p. I-3 for FPUC.

Q#7: May a state apply its own state
law waiver provisions to FPUC
overpayments?

A:  Section 2014(f)(2) of CARES
permits the state to waive the
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repayment is the state determines
that the payment of FPUC was
without fault on the part of the
individual and such repayment would
be contrary to equity and good
conscience. (emphasis in original).

The
Act
authorized
three
separate and
distinct new
types of
compensation
... 7 Opp. at
PP. 2:23-24
and 3:1-8.

CARES

Undisputed as to weeks of
eligibility and weekly benefit
amount (“WBA”).

“Petitioner’s
claim rests
largely on the
mistaken
contention
that
ineligibility
for traditional
unemploymen
t 1nsurances
guarantees
eligibility for
PUA
compensation
.7 Opp. at p.
3:8-10.

Disputed.

Again, DETR’s takes a restrictive
position when it should be taking
an expansive position in order to
effectuate the purpose of the
ACT. Specifically, the CARES
Act 1s remedial in purpose and
thus an expansive reading must
be applied:

“The CARES ACT was
designed to mitigate the
economic effects of the
COVID-19 pandemic in a

variety of ways. The
CARES Act includes a
provision of temporary

benefits to individual who

have  exhausted  their
entitlement to regular
unemployment

compensation (UC) as well
as coverage for individual
who are not eligible for
regular UC (such as

See UIPL 14-20 dated,
Attachment I at p. I-1 —1-2.

4/2/20,

PUA: Provides for benefits to
individual who are self-employed,
seeking part-time employment, or
otherwise would not qualify for
regular unemployment compensation
(UC) or extended benefits (EB) under
state or federal law or PEUC under
section 2107. Coverage includes
individuals who have exhausted all
rights to regular UC or EB under
state or federal law or PEUC.

FPUC: Provides individuals who are
collecting regular UC, PEUC, PUA,
EB, STC, TRA, DUA, and SEA with
an additional $600 per week.

PEUC: Provides for individuals who
have exhausted regular UC, have no
rights to regular UC, and are able to
work, available to work, and actively
seeking work. States must offer
flexibility in meeting the “actively
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individuals who are self-

employed or who have
limited recent work
history).”

See e.g. UIPL 16-20, dated 4/5/20
at pp.1-2, sec (b); p. 4(b) “Like
DUA, the PUA program is an
emergency program activated in
response to a crisis, and designed
to provide benefits to certain
individuals who are ineligible for
or who  have exhausted
entitlement to regular
unemployment compensation or
extended benefits”

The only actual determining
characteristic is if the claimant is
a “covered individual” and self-
certifies that he/she 1s
unemployed, partially
unemployed, or unavailable or

unable to work because of

COVID-19 related reasons listed
in §2102, i.e.

e Regular Ul = paid Ul and
FPUC

e Exhausted Ul, not on job
long enough, bona fide
offer — paid PEUC and

FPUC

e 1099 with self-
certification = paid PUA
and FPUC

seeking  work” requirement if
individuals are unable to search for
work because of COVID-1, including
because of illness, quarantine, or
movement restriction.

See also, UIPL 14-20 dated 4/2/20 at
pp. 6-7 §(b) for description on
coordination of programs and the
order of payment determinations;
UIPL dated 4/27/20 at Attachment I,
p. I-1: “Unlike DUA, an individual
filing for PUA does not need to provide
proof of employment or self-
employment to qualify, nor does PUA
take into account the individual’s
principal source of income as part of
the self-certification process.”

“However,
many persons
are not
eligible for
traditional
unemploymen
t  Insurance

and PUA”

Disputed as to the restrictive
reading of the CARES Act.

The CARES Act 1s an expansive
program that provides benefits
for “covered individuals” for, as
DETR admits in its Opposition

See UIPL 10-20 dated March 12, 2020
at p. 2 4.(a) — Determining whether an
individual is “unemployed” — “The
Department has a longstanding legal
interpretation of federal UC law the
“Unemployment” includes a reduction
of both work and earnings.
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Opp. at p.
3:11,  citing
Schmidt

Declaration at
q 16:

(1) “For
example, an
mdividual
who was
unemployed
and 1ineligible
for regular Ul
at the start of
the pandemic
and had no
bona fide job
offer to start
1S not
unemployed
due to
COVID-19
and would
therefore not
be eligible for
benefits
under either
program.”

(2) “Another
example is an
individual
who 1s an
independent
contractor
who has faced
a reduce
mcome but
has not been
force to
suspend
operations
due to
COVID-19.
Because a

“three separate and distinct new
types of compensation”

As to (1) DETR, though Mr.
Schmidt’s declaration seems to
ignore one of the three programs
when stating “both” programs. If
an individual is not entitled to
regular UI, then he or she may be
entitled to PUA or PEUC. (And
if that individual is entitled to
Ul, PUA, or PEUC he or she is
entitled to FPUC.) PEUC
provides for 13 weeks of extended
regular unemployment if regular
benefits have expired. Thus,
someone who has been out of
work, prior to and since the
pandemic began, and has
exhausted regular Ul would be
eligible for PEUC.

As to (2) DETR 1is incorrect; a
reduction in income alone would
be sufficient to qualify an
individual for PUA. The
dispositive question is, is he/she
1s employed or self-employed less
than full time, which all putative
class members arguably are.
Thus, Dbecause there 1s a
reduction due to COVID-19, no
matter how much they made
before, even if greater than the
WBA, he/she would still be
entitled to 50% of the average
weekly payment in Nevada.
And, because it is arguably more
than $1, he/she is also eligible for
the $600 in FPUC. See DOL
UIPL 16-20 dated 4/27/20 @ p. 1-
14.

See also UIPL 16-20 dated 4/5/20 @
Attachment I, p. I-3. §C.1 — Eligibility.

“Covered individual” are those
individuals not qualified for
regular unemployment

compensation [1.e. UI], extended
benefits under state or Federal
law, or pandemic emergence
unemployment  compensation
(PEUC), including those who
have exhausted all rights to such
benefits. “Covered individuals
also includes self-employed,
individuals seeking part-time
employment, individuals lacking
sufficient work history, or those
otherwise not qualified for
regular UC, extended benefits
under state or federal law, or
PEUC. ...

For purposes of PUA coverage,
and individual “lacking
sufficient work history” means
an individual ... (3) who became
unemployed or partially
unemployed because of one of
the COVID-19 related reasons
1dentified under Section 2102. ...

“Self-employed individuals” as
defined in 20 C.F.R. 625.2(n)
means individuals whose
primary reliance for income is on
the performance of services in
the individual’s own business, or
on the individuals’ own farm.
These individual include
independent contractors, gig
economy workers, and workers
for certain religious entities.”
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reduction 1n
income alone
1s not one of
the  criteria
established in

UIPL 16-20,
this  person
would not
qualify for
PUA on that
basis.”

See e.g.,, (k) — “ ... under the
additional eligibility criterion
established by the Secretary
here, the drive may still qualify
for PUA benefits is he or she has
been  forced to suspend
operations as a direct result of
COVID-19 public health
emergency, such as if an
emergency state or municipal
order restricting movement
makes continued operations
unsustainable.

(f) The individual has been
advised by a health care provider
to  self-quarantine due to
concerns related to COVID-19,
.. [such as] an individual whose
immune system is compromised
.. in order to avoid the greater-
than-average health risks ...

(d) and (c) The individual has
primary caregiving
responsibilities for children or
other members of the household

(b) and (a) individual or family
member diagnosed with COVID-
19.

All that is required is a “self-
certification” that the individual
falls within one of these
categories to be eligible for PUA.

See also DOL UIPL 16-20 dated
4/27/20 @ pp. I-4 and 1-11:

Q#15: Under DUA, if an individual is
employed or self-employed less than
full-time, 20 C.F.R. sec. 625.6(b)(1)
requires calculating the WBA (weekly
benefit amount) as a percentage of the
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minimum WBA. Does this same
calculation apply to PUA?

A: No. Section 2102(d)(1)(A)(1) of the
CARES Act provides that the PUA
WBA may not be less than the
minimum weekly benefit amount
described in 20 C.F.R. sec 625.6. For
purposes of PUA, the minimum
weekly benefit amount is 50 percent of
the average weekly payment of
regular compensation in the state, as
provided quarterly by the DOL.

Q#42: UIPL No 16-20 provides an
examples for a ridesharing service
who is forced to significantly limits his
or her performance of customary work
activities because of COVID-19 ...
may be eligible for PUA under Section
2102(a)(3)(A)... of the CARES Act.
Does this apply to other types of
independent contractors?

A: Yes. An independent contractor
may be eligible for PUA if he or she is
unemployed, partially unemployed
or unable or unavailable to work
because of one of the COVID-19
related reasons listed in section
2102(a)(3)(A)... of the CARES Act.
This includes an independent
contractor = who  experiences a
significant diminution of work as
a result of COVID-19.” (emphasis
added.)

See also, UIPL 15-20 dated 4/4/20,
Change 1 at p. I-1.

Q#4: Is an individual who is working
part-time, or has gone back to work
part-time and is collecting partial UC

benefits for the week eligible for
FPUC>
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A: Yes.

Q#5; Does the additional FPUC
payment affect how much a person
could earn while working part-time
before a deduction is made from the
weekly underlying benefit payment?
A: No. All earning are deducted from
the underlying UC benefit payment. If
an individual’s earning reduce the
week’s underlying benefit payment to
zero, the individual would not be
eligible for the FPUC for that week.

“PEUC” Opp. | Undisputed.

at p. 3;15-17.

“FPUC” Opp. | Undisputed. See UIPL 15-20 dated 4/4/20 at
at p. 3:18-22. Attachment I, p. I-5, sec. 4.a.ii,

“Determining entitlement to FPUC”
“If the individual is eligible to receive
at least one dollar (41) of underlying
benefits (including regular UC,
PEUC, PUA, EB, STC, TRA, DUA and
SEA) for the claimed week, the
claimant will receive the full $600
FPUC.

Petitioners

allege that
payments to
gig  workers
were due on
April 11,
2020.”  Opp.
at p. 4:3-4.

Disputed — actually according to
the regulations and Nevada’s
Agreement to waive the first
week of waiting time (see
Agreement at p. 3) the first
payments should have begun on
April 4.

Nevada entered into the
Agreement on March 28, 2020, a
Saturday, thus payments should
have commenced on the following
Saturday, April 4, 2020.

For FPUC when employment
ends on Sunday, the first week
for which FPUC may be paid is
the week ending April 5, 2020,

See UIPL 16-20, dated 4/5/30 at p. 4(c)

— Important dates:
PUA 1Is payable for weeks of
unemployment, partial
unemployment, or inability to work
caused by COVID-19 related
reasons listed on or after January
27, 2020. For those states where
the week of unemployment ends on
a Saturday the first week of PUA
may be paid is the week ending
February 8, 2020. In states where
the week of unemployment ends on
a Sunday, the first week for PUA
may be paid is the week ending
February 9, 2020.
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provided the Agreement was in
place no later than March 29,
2020. See UIPL 15-20, dated
4/4/20 at p. 3§(b).

Furthermore, PUA claims can be
backdated to the first week
during the Pandemic Assistance
Period (“PAP”) [January 27,
2020] in which the individual
meets the definition of a covered
individual.” See UIPL 16-20
dated 4/5/20 at Attachment I, p.
1-10-11, (8); see also, UIPL 16-20
dated 4/27/20 at Attachment I, p.
I-2, Q4: “An individual does not
need to demonstrate good cause
to backdate a PUA claim.
Rather, the claims must be
backdated to the first week
during the PAP that the
individual was unemployed,
partially unemployed, or unable
or unavailable to work because of
a COVID-19 related reason listed
in section 2102[] of the CARES
Act.” (emphasis in original).

The Pandemic Assistance Period
(“PAP”) is the period beginning
January 27, 2020. See UIPL 16-20
dated 4/27/20, Attachment II at p. II-
1.

UIPL. 16-20 dated 4/5/20 @
Attachment I, p. I-3. §C.1 — Eligibility.
“Covered individual” are those

individuals not qualified for regular
unemployment compensation [i.e. UI],
extended benefits under state or
Federal law, or pandemic emergence
unemployment compensation
(PEUC), including those who have
exhausted all rights to such benefits.
“Covered individuals also includes
self-employed, individuals seeking
part-time employment, individuals
lacking sufficient work history, or
those otherwise not qualified for
regular UC, extended benefits under
state or federal law, or PEUC. ...

“...but DETR
has
consistently
advised the
public and the
Nevada
Legislature
that PUA
applications
would not be
able to be
submitted
until mid-
May at the
earliest, after
implementati
on of a new

Undisputed as to the statement
but disputed as to relevancy and
DETR’s assertion that it has met
the requirements of the
Agreement and the applicable
regulations.

Nonetheless, DETR’s statements
to the “public and the Nevada
Legislature” do not shield DETR
from its failure to pay benefits
“when due” pursuant to Java,
under the Agreement DETR
signed, and pursuant to the CFR
requiring prompt payment.
DETR’s failure to properly
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computer implement a system to process

system to | claims going on

process this | between at least 58 days or

new arguably 107 days is not prompt

program.” and in dereliction of DETR’s duty

Opp. at p. 4:8- | to pay when due and under the

11 Agreement. Indeed, first day
filers (claims on May 16, 2020)
have been waiting 58 days, which
1s between 28 days (four weeks)
and 13 days outside the
definition of promptness under
the regulations.

“Petitioners Disputed. As both a state and federal

also speculate
that the PUA
program has
relatively low
risk of fraud.
DETR
disagrees.”
Opp. at p.
5:13-15.

This alleged but unproven fraud
simply does not justify DETR’s

non-payment of one Dbillion
dollars to 55% of all PUA
applications.

In its papers, DETR says it
estimates there may be 2.4
million of fraud for every week
paid, or 2.4% of all payments.
Why should 139,000 people
suffer for the unproven wrong
done potentially by 3336 of them.

While DETR says in its
declaration that based upon a
2010 US Census report, there are
only 82,000 gig workers in
Nevada, compared to the
1,466,063 weekly claims
(Schmidt Chart as of 6/29/20) for
PUA relief. As an initial matter,
PUA covers more than just gig
workers, as it includes anyone
who are self-employed, seeking

part-time employment, or
otherwise would not qualify for
regular unemployment

constitutional matter, due process
requires that the prosecution prove
every element of the charged crimes
beyond a reasonable doubt before
DETR can punish anyone for such
fraud. See Emerson v. State, No.
70606 (Nev. Jan. 18, 2018), Crawford
v. State, 121 Nev. 744 (Nev. 2005);
Babb v. Lozowsky, 719 F.3d 1019 (9th
Cir. 2013) Polk v. Sandoval, 503 F.3d
903 (9th Cir. 2007).
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compensation. See UIPL 14-20,
dated 4/2/20 at Attachment I.

Moreover, DETR fails to mention
that many of the duplicate
applications were caused by
DETR itself when DETR told
everyone with unpaid pending
claims to reapply, and wiped out
their weekly reports, but since
those repeat claimants used the
same social security number,
these duplications are both easily
eliminated, and are not evidence
of fraud at all. Fraud requires
intent, but an honest mistake,
especially a mistake DETR
induced any re-applying
claimant to make, lacks any such
mens rea, and supplying the
same social security number on
two applications is prima facie
proof of lack of intent to deceive
DETR at all.

In addition, the extent of all this
alleged but unproven fraud
simply does not justify DETR’s
non-payment of one Dbillion
dollars, to 55% of all PUA
applications.

On June 1, 2020, .DOL Inspector
General Scott S. Dahl told the
Subcommittee on Government
Operations of the House
Committee on Oversight and
reform that “The Department
has estimated that about 10% of
Ul payments are improper under
the best of times, and we are in
the worst of times. That means at
least 26 billion dollars will be
wasted and a large portion of
that will be pocketed by
fraudsters instead of going to
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legitimate workers.” Scott S.
Dahl — Opening statement of
June 1, 2020 House of
Representatives Committee on
Oversight and Reform
Subcommittee on Government
Operations (available on-line).

No one is condoning fraud. But
contrasting this statement of a
10% fraud rate built into any
system of unemployment
benefits, with DETR’s report of
37 recent cases of identity fraud
in Washoe County, which is only
seven hundredths of one per cent
of the general population for that
county, Petitioners find that the
sky really isn’t falling at the rate
DETR claims. The bottom line
on the fraud claim is simply that
it is illogical to apply statistical
comparisons to everyone in a
group when actual data per
claimant will reveal with
precision who 1s and who is not
committing fraud.

“For instance,
despite  the
first COVID-
19 case iIn
Nevada being
reported on
March 5,
2020, DETR
has received
approximatel
y thirty-four
(34, 000) PUA
claims for the
preceding
week of
February 29,
2020.”

Undisputed as to the statement,
disputed as to the allegation of
fraud.

This is a global pandemic and
global health crisis. DETR
admits on one hand that Nevada,
in particular the fact that many
jobs in Nevada are connected to
tourism, has been harder than
other states. Yet, DETR asks
this Court to operate in a vacuum
of the “first COVID-19 case ...
reported on March 5, 2020.”
COVID-19 didn’t suddenly
appear with the first diagnosis, it
has been effecting the American

The Pandemic Assistance Period
(“PAP”) is the period beginning
January 27, 2020. See UIPL 16-20
dated 4/27/20, Attachment II at p. II-
1.

See UIPL 16-20, dated 4/5/20,
Attachment I, pp. 3-4 at § C.1
Eligibility.
“Covered individual” are those
individuals not qualified for
regular unemployment

compensation [1.e. UI], extended
benefits under state or Federal
law, or pandemic emergence

unemployment  compensation
(PEUC), including those who
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economy and all American
citizens health as early as the
end of 2019. Indeed, the PAP
period began on dJanuary 27,
2020. And, in approving the
CARES Act Congress
acknowledged these facts,
allowing for backdating of claims
if the individual in question
meets any of the criteria set forth
under Section 2102 (a)(3)(A) as a
covered individual.

This is not an unreasonable
number. Instead of relying on an
outdated and biased 2010 US
Census report, DETR should at
least use a current US Census
report which says that in 2018,
there were more than 245,000
“Nonemployer Establishments”
i.e. gig workers in Nevada.

https://www.census.gov/topics/business-
economy.html.

The U.S. Census Bureau,

“Nonemployer Statistics”
(Updated annually) defines the
term “Nonemployer

establishments” to mean “A
nonemployer business is one that
has no paid employees, has
annual business receipts of
$1,000 or more ($1 or more in the
construction industries), and is
subject to federal income taxes.
Nonemployer businesses are
generally small, such as real
estate agents and independent
contractors. Nonemployers
constitute nearly three-quarters
of all businesses, but they
contribute less than four percent
of overall sales and receipts data.
Nonemployers are not included

have exhausted all rights to such
benefits. “Covered individuals
also includes self-employed,
individuals seeking part-time
employment, individuals lacking
sufficient work history, or those
otherwise not qualified for
regular UC, extended benefits
under state or federal law, or
PEUC. ...

For purposes of PUA coverage,
and individual “lacking
sufficient work history” means
an individual ... (3) who became
unemployed or partially
unemployed because of one of
the COVID-19 related reasons
1dentified under Section 2102. ...

“Self-employed individuals” as
defined in 20 C.F.R. 625.2(n)
means individuals whose
primary reliance for income is on
the performance of services in
the individual’s own business, or
on the individuals’ own farm.
These individuals include
independent contractors, gig
economy workers, and workers
for certain religious entities.”

See e.g.,, (k) — “ ... under the
additional eligibility criterion
established by the Secretary
here, the drive may still qualify
for PUA benefits is he or she has
been  forced to suspend
operations as a direct result of
COVID-19 public health
emergency, such as if an
emergency state or municipal
order restricting movement
makes continued operations
unsustainable.
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in the counts of establishments
from the Economic Census or
County Business Patterns. “ The
US Census continues to explain
that “Generally, an
establishment is a  single
physical location at which
business is conducted or services
or industrial operations are
performed. However, for
nonemployers, each distinct
business income tax return filed
by a nonemployer business is
counted as an establishment.
Nonemployer businesses may
operate from a home address or a
separate physical location. A
business is assigned to a county

(f) The individual has been
advised by a health care provider
to  self-quarantine due to
concerns related to COVID-19,
. [such as] an individual whose
immune system is compromised
.. in order to avoid the greater-
than-average health risks ...
(d) and (¢) The individual has
primary caregiving
responsibilities for children or
other members of the household

(b) and (a) individual or family
member diagnosed with COVID-
19

All that 1is required 1s a “self-
certification” that the individual falls
within one of these categories to be
eligible for PUA.

location based on the business
owner's mailing address, which
may not be the same as the
physical  location  of  the

business.”
https://[www.census.gov/quickfacts/fact/mote/US/
NEso10218 last visited July 12,

2020.

“Mere
publicity
surrounding
this filing
resulted n
significant
increased
submittals for
the program.”

Undisputed.

Opp. at p.
6:13-14
“Elimination | Disputed in part. Petitioners are

of eligibility
review by this

court could
be a
significant

magnet for

not asking this Court to
eliminate eligibility review.
Petitioner 1s requesting the
following:
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Improper
filings.” Opp.
at p. 6:14-15
(emphasis
added).

(1) Claimants who are have been
given a notice of “apparent UI
wages” be paid immediately and
DETR  review claims for
adjudication at a later date
claimants be paid immediately
and DETR review claims for
adjudication at a later date, with
claimant subject to
repayment/overpayment

guidelines set forth by the
Agreement.. (This  group
includes 45,328 individuals

according to DETR’s Schmidt
Chart.)

(2) Claimants who are have been
given a notice of “eligibility”,
have apparent “dual eligibility”
or “no pending issues for review”
and are PUA or PEUC claimants
be paid immediately and DETR
review claims for adjudication at
a later date, with claimant
subject to
repayment/overpayment
guidelines set forth by the
Agreement. (This group number
1s not determined in DETR’s
references.)

(3) All members of (1) and (2) be
paid immediately their FPUC
benefit because they are entitled
to at least $1 of UI, PUA, PEUC,
or other underlying benefit and

DETR  review claims for
adjudication at a later date, with
claimant subject to

repayment/overpayment
guidelines set forth by the
Agreement. (This group number
1s not determined in DETR’s
references.)

PUA

Claim PUA Weekly LAULS I.’ald’
Initial . Excluding

Status . Claims
Claims . FPUC

Filed

Ar Claim | g107 993 | §1,466,063 | $343,044,663

Paid

B: Failed

Identity 17,179 128,132

Check

C:

Apparent 45,328 485,176

UI Wages

D: No

Weeks 14,548

Filed

E: Out of |y g5 35,139

Country

F: P 90,786 258,718

Issue

G: Recent

? Activity | 23,912 298,605

Stop

H: Other

Outstandi | 5,511 62,783

ng Issue

I: No

Detail 9,013 94,711

DETR and the State will not be

responsible for
repayment/overpayment the
individual claimants bear that

responsibility. The Agreement DETR
entered into with the DOL specifically
states:

Consistent with the requirements
of the provisions identified in
paragraph XIV and the related
addenda, [DETR] will take such
action as reasonably may be
necessary to recover for the account
of the United States all benefit
amounts erroneously paid and
restore any lost or misapplied
funds paid to the state for benefits
of  Administration of  this
Agreement.

See Agreement at Exhibit 3 to Opp. at

p- 2, § VIIL
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(4) Claimants who received an
eligibility = determination but
have since been denied, or
payments having stopped, have
payments resume under the
terms  determined  initially
review claims for adjudication at
a later date, with claimant
subject to
repayment/overpayment
guidelines set forth by the
Agreement. (This group number
1s not determined in DETR’s
references.)

(5) As to all those class members
for whom DETR has determined
were not eligible for PUA or any
other benefits on the grounds
that they were not unemployed
or there was not a reduction in
employment caused by the
COVID-19 pandemic, DETR
shall issue a notice of
consolidated  group  hearing
pursuant to NRS 612.505 for an
initial determination by an
impartial administrative law
judge, or a judicial hearing
officer, or if the parties so agree,
a retired judge acting as a
private  hearing officer to
determine eligibility. (This
group number is not determined
in DETR’s references.)

(6) All claimants who are eligible
for backdating to the PAP be paid
immediately from the first week
during the Pandemic Assistance
Period that the individual self-
attested that the claimant was
unemployed, partially
unemployed, or unable or
unavailable to work because of a

NRS 612.505 states: Consolidated
appeals. When the same or
substantially similar evidence 1is
material to the matter in issue with
respect to more than one individual,
the same time and place for
considering all such appeals may be
fixed, hearings thereon jointly
conducted, a single record of the
proceedings made, and evidence
introduced with respect to one
proceeding considered as introduced
in the others, provided no party is
prejudiced thereby.

The Administrator of DETR retains
the right to make a multi -claimant
determination in favor of payment of
benefits at an time by administrative
action allowed under NRS 612.220
and NAC 612.700 and 612.720,
pursuant to Incorporate Ul
Employment and Training Guidance
included in Employment and Training
(ET) Handbook 301 5th Edition, to
wit: Multi-claimant  "Other"
Determinations, 1.e., determinations
which do not involve a labor dispute
but affect a class of claimants from the
same employer with a common issue.
Page 1I-1

The Pandemic Assistance Period
(“PAP”) is the period beginning
January 27, 2020. See UIPL 16-20
dated 4/27/20, Attachment II at p. II-
1

Under Governor’s declaration
published April 14, 2020, all claims
are eligible for backdate and per PUA
directive in UIPL 16-20 Change 1:
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COVID-19 related reason as
directive in UIPL 16-20 Change 1
and DETR review claims for
adjudication at a later date, with
claimant subject to
repayment/overpayment
guidelines set forth by the
Agreement. (This group number
1s not determined in DETR’s
references.)

(7) All claimants whom DETR
has sent any adverse
determination letter or email,
and for which there is no appeal
mechanism within DETR (often
despite assurances 1n the
determination to the contrary) or
that the link to the appeal on
DETR’s website is not working,
DETR shall revoke immediately
and retroactively reverse any
and all actions based upon that
adverse determination until such
time as a new determination is
sent with sufficient time to
appeal, and a mechanism for so
doing, including a method to
appeal on line that actually
works. (This group number is
not determined in DETR’s
references.)

(8) All claimants who have
outstanding issues shall be
contacted by DETR before any
adverse action is taken, contact
the individual class member
either “in person, phone, or
online” in a manner that
“ensures equal access” to all
claimants, to clarify responses,

assist with locating
documentation, and/or obtain
self-attestation. Defendants-

Q#4: Is an individual required to
demonstrate good cause to backdate a
PUA claim?

A: No. An individual does not need to
demonstrate good cause to backdate a
PUA claim. Rather, the claim must be
backdated to the first week during the
Pandemic Assistance Period that the
individual was unemployed, partially
unemployed, or unable or unavailable
to work because of a COVID-19
related reason listed in section
2102(a)(3)(A)(i1)(I) of the CARES Act.”

The Pandemic Assistance Period
(“PAP”) is the period beginning
January 27, 2020. See UIPL 16-20
dated 4/27/20, Attachment II at p. II-
1

See UIPL 13-20 dated 3/22/20 at p.
4sec. (11). DETR must ensure
communications are ADA complaint
so that people with disabilities (such
as sight or hearing impaired) are
provided equal access. Additionally
(i1) states that DETR “should ensure
that individuals have access to staff
that have been properly trained to
provide ... assistance and service to
assist in claims taking by facilitating
routine acceptance information.”

See also (111) DETR must notify
claimants “on why and what steps the
claimants can take to ensure the
successful processing of claims.”
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Respondents shall instruct all
employees, agents and assignees
that the primary mission of
DETR 1is to assist all class
members in making true and
correct application for
unemployment compensation
and to obtain for each class
member the greatest amount of
unemployment compensation for
which the individual is lawfully
entitle and eligible to obtain.
Upon receipt of a return of such
questionnaire, self-attestation
and /or documentary evidence in
support of a claim for benefits,
DETR shall immediately adjust
the status of the claimant and
payments according to proof and
the revised records in that
individual’s case. (This group
number i1s not determined in
DETR’s references.)

B. DETR

Below is an effort to compile a list of responses to alleged facts contained in the First
Amended Petition for Writ of Mandamus, the Memorandum of Points and Authorities in
Support of the Writ of Mandamus, the Reply to Opposition to Issuance of a Writ of
Mandamus, and several of the attached Declarations. The below facts were assembled on

an expedited timeline at the request of and for the benefit of the Special Master in this

case.

i.  List of Disputed Facts.
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The submission of these facts on an expedited timeframe is not a waiver of and DETR

specifically reserves its right to change its assertions when it responds to the Petition

through a formal court filing.

1. First Amended Petition For Writ Of Mandamus and/or Class
Action Complaint For Damages.

Assertion

DETR’s Response

Paragraph 24

DETR does not dispute that Petitioner-Petitioners name in lawsuit
were all lawfully working in Nevada immediately prior to March 15,
2020, as self-employed individuals, sole proprietors, and/or
independent contractors who did not pay themselves as W-2
employees.

Paragraph 25

DETR does not dispute that Petitioner-Petitioner’s named in the
lawsuit were either in an industry that was directly closed by
Governor Sisolak in his March 15, 2020 Executive Order and/or
suffered a significant decline in revenue as a result of the March 15,
2020 Executive Order. However, DETR does not have enough
information, nor can it get enough information in the short time frame,
to agree that all gig worker class members were either in an industry
that was directly affected by Governor Sisolak’s March 15, 2020
Executive Order or suffered a significant decline in business revenue
a result of the Governor’s Executive Order.

Paragraph 26

DETR does not dispute that named Petitioner-Petitioners were
ineligible for unemployment compensation prior to March 27, 2020.
DETR cannot determine if other members who fit into Petitioner-
Petitioner’s described class were ineligible to receive unemployment
benefits because it would be necessary to review each class members’
circumstances in order to determine if that particular class member
was indeed eligible for unemployment benefits.

Paragraph 27

DETR does not dispute that President Trump signed the Families
First Corona Virus Response Act, which provides additional flexibility
for State unemployment agencies and additional administrative
funding to respond to the COVID-19 pandemic.

Paragraph 28

DETR does not dispute Paragraph 28.

Paragraph 29

DETR disputes that the date of the Agreement between DETR and
DOL was March 31. The date that the Agreement was signed was
March 28, 2020.

Paragraph 30

DETR does not dispute paragraph 30.

Page 206 of 310




10

11

12

13

14

15

16

17

18

19

20

21

25

26

Paragraph 31

DETR does not dispute paragraph 31.

Paragraph 32

DETR does not dispute Paragraph 32.

Paragraph 33.

DETR does not dispute Paragraph 33.

Paragraph 34.

DETR does not dispute Paragraph 34.

Paragraph 35

DETR disputes Paragraph 35. DETR is not aware of any statute or
regulation, either State of Federal, indicating that Petitioner-
Petitioners by applying for unemployment compensation on DETR’s
PUA website as gig workers are deemed to have believed they were
eligible for unemployment compensation, or actually believed that
they were eligible for unemployment compensation. Thus, DETR
disputes Paragraph 35.

Paragraph 36

DETR disputes Paragraph 36. There is nothing in any Agreement,
State or federal law or USDOL Guidance that stated that DETR had
to provide gig workers who believed that they were eligible for
unemployment compensation benefits a reasonable method or
mechanism to apply for those benefits on or before April 11, 2020.

Paragraph 37

DETR does not dispute Paragraph 37. (except that there may be a typo
as to May 26 instead of May 16)

Paragraph 38

DETR does not dispute Paragraph 38.

Paragraph 39

DETR disputes Paragraph 39. Again, there is nothing in in any
Agreement, State or federal law or USDOL Guidance that stated that
DETR had the duty to provide a website or other means for a gig
worker to make application for unemployment compensation between
April 11, 2020, and May 16, 2020.

Paragraph 40

DETR disputes Paragraph 40. DETR did not have a duty to pay
benefits between April 11, 2020, and May 16, 2020, because the
payments for unemployment compensation were not due.

As stated in Respondent’s Opposition, UIPL 04-01 states:

As well as promptness, the Department has always
interpreted "when due" in Section 303(a)(1), SSA,
to require accuracy in order to ensure that
payments are not made when they are not due. See
20 CFR 602.11(a) and 602.21(c). Proper application
of Section 303(a)(1) requires an appropriate
balancing of the dual concerns of promptness and
accuracy in the "when due" provision.
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So UIPL 04-01, USDOL’s own guidance, does not reference specific
dates for when benefits payments are due, but suggested that time
should be taken by the State agency to ensure payments made are
accurate.

Additionally, there is no date cited in the Agreement DETR signed
with DOL on March 28, 2020, to start administering CARES benefits
payment, there is no date for when benefits payments are due under
the CARES Acts. 20 CFR Section 640.4 and 20 Section CFR 640.5,
cited by Petitioners, are inapplicable in this situation to PUA Claims,
as the plain language of 20 CFR Section 640.4 and Section CFR 640.5
apply to the administration and compliance of state law, not Federal
law, such as the CARES Act. Additionally, USDOL does not even
track for the PUA program the information required to be provided
with respect to regular unemployment in 20 CFR Section 640.5, which
seems to indicate that USDOL is not holding the states to the
standards set out for unemployment compensation with respect to
PUA benefits.

Paragraph 41

DETR does not dispute that Petitioner-Petitioners and other gig class
members would not begin to start filing PUA claims until May 16,
2020. DETR disputes for reasons stated in Paragraphs 36, 39 and 40,
that DETR failed to execute any clear duty on or before May 16, 2020,
with respect to this lawsuit. Additionally, DETR disputes the
characterization of these claims as federally mandated, as Nevada had
to contract with DOL for benefits and absent the discretionary
contract, no money would be payable.

Paragraph 42

DETR does not dispute Paragraph 42.

Paragraph 43

DETR disputes that it breached any duty to Petitioner-Petitioners.
DETR has not failed to make payments to Petitioner-Petitioners
because such payments have not become due, and such delay is not
undue.

Paragraph 44

DETR does not dispute Paragraph 44.

Paragraph 45

DETR does not dispute Paragraph 45, notes that ineligibility for
traditional unemployment alone is not enough to qualify for PUA.
UIPL 16-20, Change 1, page I-6, USDOL indicates that self-
attestation is not sufficient to demonstrate ineligibility for regular UC,
EB, or PEUC. The state may add a notation to the case file without
requiring an application for regular UC if the individual has
insufficient covered wages to meet the monetary requirements or if
the individual has an active UC claim with a disqualification States
must also determine whether the individual is eligible for regular UC
in another state.
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Additionally, if the individual’s eligibility for regular UC is
questionable (for example, there are wages in the base period but no
claim 1is filed, or a job separation that has not been adjudicated), then
the state must first require the individual to file a regular UC claim.
If the individual is subsequently disqualified from receiving regular
UC, the state then must consider the individual for PUA eligibility.

Paragraph 46

DETR does not dispute Paragraph 46.

Paragraph 47

DETR does not dispute Paragraph 47.

Paragraphs
48-80

For paragraph 48-80: all Petitioner-Petitioners have started receiving
payments on their claims except for Dariush Naimi, who it was
determined was earning more per week than what he would earn in
PUA benefits, and so is ineligible for PUA benefits. DETR cannot
confirm or deny the particular allegations, but as it appears all the
claimants except Dariush Naimi have started receiving payment on
their claims and their claims are moot.

Paragraph 81

DETR does not dispute that, as of the date of filing this First Amended
Petition and Complaint, 14 weeks elapsed since the March 15, 2020
Nevada state ordered shut down.

DETR disputes that 11 weeks has elapsed since the date Defendant-
Respondent DETR should have started making PUA and FPUC
payments pursuant to its agreement with the United States
Department of Labor on March 30, 2020. There is no language in the
Agreement between DETR and USDOL setting any date for the
commencement of payment pursuant to PUA and FPUC, nor are there
any state or federal laws (including the CARES Act) mandating a date
on which PUA and FPUC payments were to begin. 20 CFR Section
640.4 and 20 Section CFR 640.5, cited by Petitioners, are inapplicable
in this situation to PUA Claims, as the plain language of 20 CFR
Section 640.4 and Section CFR 640.5 apply to the administration and
compliance of state law, not Federal law, such as the CARES Act.
Additionally, USDOL does not even track for the PUA program the
information required to be provided with respect to regular
unemployment in 20 CFR Section 640.5, which seems to indicate that
USDOL is not holding the states to the standards set out for
unemployment compensation with respect to PUA benefits.
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Paragraph 82

DETR disputes that it has failed to make weekly the weekly payments
or back pay to the vast majority of eligible gig workers who have
applied for unemployment compensation. As demonstrated by
DETR’s chart submitted in it Opposition, page 5, the majority of all
gig workers who applied for compensation have been receiving
benefits. It is yet to be determined what percentage of remaining
claimants are eligible.

Paragraph 83

DETR disputes that any delay in payments of unemployment benefits
has caused, Petitioners-Petitioners irreparable harm. There is no
right to payments prior to a determination of eligibility so no legal
harm can arise therefrom. DETR is required, pursuant to UIPL 16-20,
page three, to determine the eligibility of claimants for PUA benefits,
and not simply pay out benefits.

Paragraph 84

DETR disputes that any delay in payments of unemployment benefits
has caused, Petitioners-Petitioners irreparable harm. There is no
right to payments prior to a determination of eligibility so no legal
harm can arise therefrom. DETR is required, pursuant to UIPL 16-20,
page three, to determine the eligibility of claimants for PUA benefits,
and not simply pay out benefits.

Paragraph 85

DETR does not dispute that by June 26, 2020, it would have been over
five weeks since Defendant-Respondent DETR began accepting
applications for unemployment compensation (PUA) by gig workers.

Paragraph 86

DETR does not dispute that since FPUC benefits are automatically in
addition to any other unemployment compensation benefits, there is
not a separate website application process for this $600 per week of
extra compensation.

Paragraph 87

DETR disputes that in almost all cases, Defendant-Respondent DETR
first approves the application for benefits, then fails to make
payments. In many cases Petitioner-Petitioners and other members
of the class received financial eligibility determination letters, and not
letters approving the claimants for full benefits; in other situations
letters were sent that DETR admits were probably confusing to some
claimants, but which were inadvertently sent when an issue was
resolved, but which still indicated that the claimants might receive
multiple decisions on their claim, and that any one denial would
supersede all other decision. DETR has corrected its system so that
letters saying approved were eliminated to reduce claimant confusion.
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Paragraph 88

DETR does not dispute that once the initial application for benefits is
approved, benefits must continue until there is a reversal of that
determination by an administrative law judge after a fair hearing
which affords the claimant due process of law. DETR disputes that
benefits are granted prior to a full determination of eligibility. DETR
further disputes that this almost happens with gig worker
applications, as is demonstrated by the number of claims DETR has
not paid on due to PUA claimants being either eligible for
unemployment insurance and having to pursue those benefits or
because of an issue with fraud, as outlined in Administrator Kim Gaa’s
declarations.

Paragraph 89

DETR disputes that it failed to pay approved benefits, and that it
retroactively claimed claimants were ineligible for unemployment
compensation. As stated above, Petitioner-Petitioner’s mistook notice
that they were financially eligible for unemployment benefits or
another notice letter for notice that the claimant was eligible for full
benefits.

Paragraph 90

DETR disputes that it engaged in the practice of re-evaluating
eligibility retroactively without a fair hearing before an
administrative law judge.

Paragraph 91

DETR disputes that it informed Petitioners-Petitioners and gig
worker class members with unpaid that they were approved for PUA
program under the CARES Act, and then when they complained that
they have not been paid, changed their DETR individual application
progress report website page to state, payment “in progress” and/or
“Unresolved Issues” changes from “No” to “Yes.”

Paragraph 92

DETR disputes that non-payment is non-payment is due to a “glitch”
in the logic of the workflow system that DETR uses to process claims.
Due to the shortened time frame and the vagueness of the terms often
and ‘glitch’ DETR is unable to fully investigate to determine if the
most common reasons for Defendant-Respondent DETR not paying
claims are: 1) “Not Disaster Related” ((Payment type active issues
Code DUA-UI “); 2) “Other Eligibility” (mix of W-2 and 1099 and self-
employment income); 3) “Unresolved Issues- No outstanding Issues”;
4) Formerly DUA-UI.

Paragraph 93

DETR disputes paragraph 93. Due to the shortened time frame DETR
has been unable to investigate and determine if unresolved issues
were in actuality resolved, and so disputes this allegation.
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Paragraph 94 | DETR disputes that it has breached the duty of their office to

Petitioners-Petitioners and each of them, as well to every member of
the gig worker class, and has caused them each undue delay in
receiving payment of promised Unemployment Compensation benefits
to which they are entitled to as a matter of law. As noted above, DETR
has the obligation to pay gig workers their benefits when due, but, as
noted in response to 40 above, the payments were not due.

2. Memorandum of Points and Authorities in Support of Ex Parte
Writ of Mandamus Statement of Fact Section.

Assertion | DETR’s Response

First DETR does not dispute that it had not paid a large number of gig workers
Paragraph | who applies for benefits provided by the CARES Act 11 weeks after the
page 12 CARES Act was signed.

DETR disputes that workers were entitled to claims as a result of
the passage of the CARES Act, Nevada must contract with the Department
of Labor to execute the program.

DETR disputes that the payments to the unpaid gig workers were
due.

As stated in Respondent’s Opposition, UIPL 04-01 states:

As well as promptness, the Department has always
interpreted "when due" in Section 303(a)(1), SSA, to require
accuracy in order to ensure that payments are not made when
they are not due. See 20 CFR 602.11(a) and 602.21(c). Proper
application of Section 303(a)(1) requires an appropriate
balancing of the dual concerns of promptness and accuracy in
the "when due" provision.

So UIPL 04-01, USDOL’s own guidance, does not reference specific dates
for when benefits payments are due, but suggested that time should be
taken by the State agency to ensure payments made are accurate.

Additionally, there is no date cited in the Agreement DETR signed with
DOL on March 28, 2020, to start administering CARES benefits payment,
there is no date for when benefits payments are due under the CARES Acts.
20 CFR Section 640.4 and 20 Section CFR 640.5, cited by Petitioners, are
inapplicable in this situation to PUA Claims, as the plain language of 20
CFR Section 640.4 and Section CFR 640.5 apply to the administration and
compliance of state law, not Federal law, such as the CARES Act.
Additionally, USDOL does not even track for the PUA program the
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information required to be provided with respect to regular unemployment
i 20 CFR Section 640.5, which seems to indicate that USDOL 1s not
holding the states to the standards set out for unemployment compensation
with respect to PUA benefits.

DETR does not dispute that on May 16, 2020, opened its webpage to
being accepting applications for PUA benefits.

Second
Paragraph
page 12

DETR disputes that gig workers were legally eligible to obtain
unemployment compensation/unemployment insurance benefits on April 5,
2020. Nothing in the Agreement DETR signed with USDOL, nothing in
statute, regulation or in the UIPL’s states anything about gig workers
being legally eligible to obtain employment compensation/unemployment
insurance benefits on April 5, 2020.

DETR does not dispute that it did not begin to start accepting PUA
applications until May 16, 2020.

DETR disputes that payment for all claimants was expected two weeks
after applications were received. DETR disputes that the vast majority of
gig workers remain unpaid. On Page 5 of 23 of Respondent’s Opposition it
clearly states that a majority of gig works have been getting paid.

DETR does not dispute that gig workers have lost significant revenue as a
result of the Governor’s March 15, 2020 Executive Order.

Paragraph
1, page 13

DETR disputes that the reasons stated for nonpayment are ridiculous.

DETR does not dispute that the article cited by Petitioner-Petitioners
quoted Ms. Korbulic as stating: “About 40 percent of claims being filed are
deemed ineligible for the program for reasons including that people are
eligible for regular state unemployment insurance instead of the new
federally funded program.”

DETR does not dispute that the chart attached to the news article appears
to show that as of June 12, 2020, of the total universe of 529,649 claims
that were filed, DETR says 166,428 or 31% were “Not eligible for
Unemployment Insurance,”

DETR is unable to confirm in the time frame to respond that Ms. Korbulic
stated that the majority of claimants were ineligible for unemployment
benefits because they were eligible for another program.

DETR does not dispute that it did not say these people are being paid by
those other programs. DETR disputes Petitioner Petitioner’s allegation
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that the vast majority are not receiving any benefits under any program.
In fact, information submitted on page 5 of Respondent-Defendant’s
Opposition reflects that the majority of PUA claims received by DETR are
processed and paid.

DETR cannot in the limited time for a response investigate to see if “many”
Gig Workers were told initially by DETR representatives that they had to
apply to the regular [UI] programs as a pre-requisite for applying to the
Gig Worker program. Thus, DETR disputes the claim.

DETR in the short time frame for a response is unable to determine if gig
workers, after uploading their rejection letters from other programs than
the PUA program administered by DETR, these workers, were told that
their application for the Gig Worker program (PUA) was not approved
because the claimant was eligible for the other program that had already
rejected them. Thus, DETR disputes this allegation.

DETR disputes that is improperly denying benefits because these Nevada
workers are not getting covered by any program, even though they are
eligible under at least one if not two of the CARES Act programs.
Petitioner-Petitioner’s allegation is unclear, but DETR disputes that it is
improperly denying benefits, as it is required to determine if a claimant is
eligible for PUA prior to paying claimants.

DETR does not dispute that the $600 per week FPUC money applies no
matter for which program a claimant has been approved. However, DETR
disputes that all claimants are eligible for assistance.

As DOL states in the April 2, 2020 PL 14-20: “The Federal Pandemic
Unemployment Compensation (FPUC) under section 2104 provides for an
additional $600 per week to an individual collecting regular UC, PEUC,
PUA, EB, STC, TRA, DUA, and SEA.” There are no other programs. If all
the programs automatically include the $600 per week FPUC payment,
why are these people who DETR says are ineligible as gig worker claimants
because they are covered by another program not being paid at least the
$600 per week FPUC money? DETR does not dispute that Petitioner-
Petitioner’s quoted UIPL 14-20. However, DETR cannot simply assume
that a claimant who i1s denied unemployment compensation will
automatically qualify for PUA benefits or benefits under some other
program, such as extended benefits; thus, DETR disputes this allegation.
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Paragraph
one page
14

DETR disputes the paragraph one page 14:

It really doesn’t matter to a claimant which program pays him/her the
unemployment compensation due (the amounts are basically the same for
all programs) as long as one program pays, the FPUC money is due. A
determination to withhold PUA program benefits because of eligibility in
another program a de facto determination that the gig worker is covered by
at least one program, and therefore, as soon as the gig worker qualifies for
any program, the claimant must be paid pursuant to the FPUC program
immediately.

DETR disputes this paragraph because in order to receive FPUC a claimant
must be eligible for regular unemployment compensation, PUA, or several
other programs. See UIPL 15-20, page two. However, an eligibility
determination for a particular program would need to be made before
FPUC benefits could be paid, as simply because a claimant is found
ineligible for PUA, for example, does not mean the claimant 1is
automatically eligible for unemployment compensation or another
applicable program.

Second full
paragraph
on page
14)

Another nonsensical excuse for nonpayment is that gig workers in
industries that are not expressly mentioned in Governor Sisolak’s March
15, 2020 executive order, but who suffered a serve loss of revenue as a result
of the closing of most tourist venues like hotels, casinos and restaurants
are not eligible to apply because their loss is “not disaster related.” Most
Uber and Lyft drivers in Las Vegas make their money driving around
tourists who do not have a car of their own to use while in town. When the
hotels, casinos, showrooms, day clubs, bars, and restaurants closed because
of the March 15, 2020 Executive Order, the tourists stay away. It really
doesn’t take much deduction to realize the sudden and dramatic loss of
income to gig works who drive for Uber and Lyft is totally the result of the
March 15, 2020 Executive Order, which is solely the result of the COVID-
19 Pandemic. Yet, DETR says these people are ineligible to apply for
benefits because they were not ‘laid off’ as a direct result of the COVID 19
disaster.

DETR disputes that its reason for nonpayment in these circumstances is
nonsensical. As noted in Respondent-Defendant’s Opposition, reduced
revenue is not a sufficient reason for eligibility. Pursuant to UIPL 16-20,
specifically, on page I-6, Section K, in order to collect PUA benefits the
claimant must have been, because of the COVID-19 emergency, so severely
limited in his or her ability to continue performing customary work
activities that the gig worker had to “suspend such activities.”

US DOL again used the word “suspend” in its example in Section K, when
it referred to activities, rather than using another word, such as decline,
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which would have indicated that a decline/reduction in revenue would have
made a claimant eligible for PUA. Thus, it is clear that a reduction in
revenue will not make a gig worker eligible for PUA benefits, but rather
the suspension of activities, rather than simply a reduction in business, by
the gig worker/independent contractor is required.

Bottom
paragraph
on page 14

DETR disputes the bottom paragraph on page 14:

Another common excuse to not pay benefits by DETR is
that gig workers who keep working, even for significantly
reduced revenue, are not eligible for unemployment
compensation since they are not “unemployed.” First, gig
workers are self-employed, so they are never unemployed,
but they are still entitled benefits if income is reduced by
COVID 19 related occurrences. For example, Petitioner-
Petitioner NAIMI has a family to feed, so when his Uber
revenue dropped as a result of the lack of tourists, he did
more local routes. His income went down 60%, even though
he worked more hours to earn just 40% of what he did
before. Id. DETR said he was not eligible because he was
not unemployed, even though the DOL memos state quite
clearly that reduced earnings, income, or partial income,
does not count against receiving the full $600 per week
FPUC money. Id. DETR would rather Petitioner-Petitioner
NAIMI stay home and let his family starve rather than
work harder to earn less.

These are not reasons to sustain an initial determination of ineligibility for
the same reasons it disputed the immediately preceding paragraph.

DETR
disputes
the
following
paragraph
on page 15

DETR disputes the following paragraph on page 15:

And to add insult to injury, many of these not eligible
claimants have letters or web page entries saying that they
were determined to be eligible initially, but a few weeks
later, are told that their eligibility has been cancelled
retroactively because there are unresolved issues in their
claim. The United States Supreme Court has stated, and
as the regulations now state, that once a claimant is
eligible, due process requires that unemployment
compensation benefits must continue to flow until an
administrative law judge has made a finding of after a fair
administrative hearing. Instead, DETR uses its own delay
in making payment to reconsider the initial eligibility
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determination and then retroactively determines that a
claimant was not eligible ab initio which DETR considers
a (second) eligibility determination rather than a denial of
benefits already granted. This trick of mislabeling a denial
of existing entitlement to benefits as a second or third
retroactive initial eligibility determination is simply
unconstitutional.

With
respect to
the bottom
paragraph
on page 15

With respect to the bottom paragraph on page 15:

To save face, DETR claims that it was overwhelmed and
unprepared for this never seen before expansion of the
Unemployment Compensation system to cover self-employed
individuals, also referred to as gig workers. But this is not the
first time that a State administered, federally financed,
Unemployment Compensation system was so heavily relied
upon to make benefits available to individuals who are self-
employed, those seeking part-time employment, or those who
otherwise would not qualify for Unemployment Compensation
under other existing programs. The “Disaster Unemployment
Assistance (DUA)” program was first created in 1970 by the
Robert T. Stafford Disaster Relief and Emergency Relief Act
(the Stafford Act), P.L. 91-606 and has provided major federal
Unemployment Compensation to W-2 workers and
independent contractors alike who suffered economic loss as a
result of the disasters like the September 11, 2001 terrorist
attacks on the World Trade Center, the 2004 Hurricanes
Charley and Frances, the 2005 Hurricanes Katrina and Rita,
the 2006 Hurricane Ike, the 2012 Hurricane Sandy, and the
2018-2019 Hurricanes Harvey, Irma and Maria disasters,
among others. See, EveryCRSReport.com on the web at
https://[www.everycrsreport.com/reports/RS22022.html, last

visited June 16, 2020. The operational provisions and
regulations of the Pandemic Unemployment Assistance (PUA)
programs are in all major respects, the same as the DUA
provisions at 20 C.F.R. Part 625. Section 2102(h) of the
CARES Act states that the regulations at 20 C.F.R. Part 625
shall apply to the PUA program “except as otherwise provided
in this section or to the extent there is a conflict” between
section 2102 and 20 C.F.R Part 625. These regulations “shall
apply to this section as if (1) the term ‘COVID-19 public health
emergency were substituted for the term ‘major disaster’ each
place it appears in such 20 C.F.R Part 625; and (2) the term
‘pandemic’ were substituted for the term ‘disaster’ each place
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it appears in 20 C.F.R. Part 625.” DETR should have and
could have been better prepared.

DETR does not dispute that it was overwhelmed and unprepared for
the COVID-19 pandemic, as can be seen in Exhibit 1 and 2 of Defendant-
Respondent’s Opposition. As stated in Exhibit 1 and 2, the increase in
claims was nothing like DETR had ever seen before in the history of the
agency, especially the speed with which the flood of claims came.
Additionally, DETR disputes the comparisons with September 11, 2001,
World Trade Center attack, the 2004 Hurricanes Charley and Frances, the
2005 Hurricanes Katrina and Rita, the 2006 Hurricane Ike, the 2012
Hurricane Sandy, and the 2018-2019 Hurricanes Harvey, Irma and Maria
disasters, among others, as DETR has no idea what staffing levels,
resources and funding those states were at when they were hit with the
particular disaster in question.

Paragraph | With respect to the Paragraph one page 16:
one page
16 Moreover, the burden of DETR’s failure to discharge its clear
duty should not be shifted to the innocent victims of DETR’s
mismanagement. DETR has complained about its computers,
but that is not any claimant’s problem or fault. In addition,
other states which use the same, similar, or even older
equipment have been able to establish web-based application
pages and pay claims far before, and in greater number, than
DETR has to date.
DETR disputes that it has failed to discharge any of its duties in this
matter.
Paragraph | With respect to the paragraph at the bottom of page 16:
at the As Nevada Employment Security Division (ESD) retiree Steve
bottom of Zuelke States in his declaration at paragraph 22 — 24:We both know
page 16 the Ulnv benefits system is not “archaic” in the vernacular of

unemployment insurance benefit systems. This argument has been
trotted out in defense of payment delays many times. It is not an
argument, but an excuse, and the excuse makes me tired and hurts
Nevadans. [f]The base implementation for Ulnv occurred some
seven years ago. It's one of the more modern systems nationwide.
This system was designed to place holds and gather information. It
has done what it was built to do. I know. I helped

design it. []] States which have much older systems were able to
implement Pandemic Emergency Unemployment Compensation,
Pandemic Unemployment Assistance and the $600 weekly
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additional benefits more quickly because they HAD older systems.
Older systems contained existing model code they could adjust for
the new programs and implement in realistic timeframes.
ISee Declaration of former Nevada Employment Security Department
Manager, Steve Zuelke, hereinafter “Zuelke Dec.”

Some of the challenges DETR faced in discussed in Exhibit 2, page 10-11,
discuss some of the challenges faced by DETR, and its decision to set up a
new system instead of trying to reconfigure the existing system because it
would have saved time was reasonable and not an abuse of discretion.
Additionally, Steven Zuelke, a former longtime DETR employee, never
worked in DETR’s IT department and DETR disputes any level pf expertise
assigned to him in that realm.

Paragraph
on page 17

With respect to the paragraph on page 17:

DETR is clearly under-reporting the unpaid claims rate.
DETR sends a claim to adjudication even if it was approved
for payment, retroactively re-determines eligibility (despite
initial determination of eligibility), says a claim is “in process”
for an unreasonable length of time while failing to provide any
way to challenge or appeal DETR’s inaction, or simply labels
the claim “under review” when there is no reason to do so.
DETR is omitting from its statics about 30% of all claims
which are sent to adjudication or by calling the unpaid claims
incomplete (“unresolved”) and therefore not a claim at all.
These sleight of hand tricks do not help those 60,000 gig
workers whose claims for unemployment compensation
remain unpaid. The statistics can’t negate the fact that this
office alone is getting over a hundred emails a day from people
whose claims remain “unresolved” i.e. unpaid but who are
probably not being counted in the unpaid rate of claims made
by DETR.

DETR denies that it is underreporting claims, and that it is retroactively
re-determining eligibility, for reasons explained in previous paragraphs.
DETR disputes that claims are in process for an unreasonable amount of
time, although it is understandable that a claimant wants to be paid as
soon as possible. Rather, with the tremendous amount of claims needing
to be process, and with DETR’s limited staff issues with claims may take
time to resolve. DETR denies that it is omitting from its statistics 30% of
all claims.
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Paragraph
at the
bottom of
page 17

With respect to the Paragraph at the bottom of page 17:

As stated by 25-year veteran Nevada Employment

Security Division (ESD) retiree Steve Zuelke at paragraph 55
of his declaration:

You [DETR] express that only 33,000 claims have not been
paid.27

You cite adjudication delays as the cause. Adjudication
workloads

do not include those unpaid due to unprocessed combined
wage claims, name mismatches, base period advance claims
and old disqualifications that have not yet been addressed but
are not counted as outstanding issues. The actual unpaid
claim figures are likely much higher than those presented

DETR disputes Mr. Zuelke’s allegations, as DETR has been transparent
about the number of claims it has received and processed in its weekly
press briefings, and DETR stands by its number of claims presented in its
Opposition.

First full
paragraph
on page 18

With respect to the first full paragraph on page 18:

DETR does not seem to understand that its purpose is to pay
claims, not to deny them. The CARES Act eliminated almost
all the traditional obstacles to obtaining unemployment
compensation benefits, even for gig workers. For example, the
CARES Act eliminated the requirement that there be prior
employer contributions into the Unemployment
Compensation system, thereby making gig operators eligible
whether or not they had been W-2 employees in the past. The
CARES Act eliminated the “looking for work” requirements of
traditional unemployment. The CARES Act eliminated the
disqualification of interim or part time employment while
attempting to collect benefits. Under the CARES Act, a simple
decline in revenue would allow a gig worker to collect the full
$600 per week of FPUC money, which means a gig worker
could work part time, or work the same hours and make less,
and still get full FPUC money. The CARES Act recognizes
that a pandemic has caused structural unemployment for
millions of innocent workers, so benefits must be given for the
benefit of everyone without regard to traditional standards of
self-motivation and work ethic.

DETR disputes the allegation its purpose is to pay claims. Rather, DETR’s
purpose is to pay eligible claims. Even though the CARES Act eliminated
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some traditional unemployment requirements there are still criteria DETR
need to determine in order to process PUA claims to determine claimant
eligibility. Additionally, a simple decline in revenue does not allow a gig
worker to collect the full $600 in FPUC money. Again, a gig worker must
be eligible for benefits under one of the qualifying programs in order to
collect FPUC, and it takes more than a decline in revenue for a gig worker
to be eligible for PUA; rather, the gig worker must suspend operations.

Paragraph
on page 18

With respect to the Paragraph on page 18:

For that reason, among others, there is no scaling of benefits
for gig workers under the FPUC program. Therefore, a gig
worker could receive more in Unemployment Compensation
per week than the Gig Worker made prior to the March 15,
2020 cease doing business Executive Order.

DETR does not dispute that a gig worker might end up receiving more in
in Unemployment Compensation per week than the Gig Worker made prior
to the March 15, 2020 cease doing business Executive Order.

Paragraph
on page 18

With respect to the paragraph on page 18:

Finally, there is no need to be in an industry banned from
working in order to receive Unemployment Compensation.
Uber and Lyft Drivers are entitled to PUA and FPUC money
even though they were permitted to drive, because their
revenue decreased as a result of the lack of tourists using their
system of transportation because Nevada’s March 15, 2020
Executive Order closed down the places tourists would visit.
The system was designed on purpose to grant Unemployment
Compensation to stimulate the economy, prevent the need for
public assistance and carry the gig worker through this crisis,
with hardly any of the traditional eligibility requirements.
The claims to payout ratio for gig workers should be closer to
100%, unless DETR really believes over half of the gig
claimants are committing fraud. A 59% unpaid claims rate
means two out of three applications are not being paid, which
is totally unacceptable.

DETR disputes that a decline in revenue makes a gig worker eligible
for PUA benefits. Rather, the gig worker, as noted above, must have
suspended operations to be eligible.
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First full
paragraph
on page 19

With respect to the first full paragraph on page 19:

Time is of the essence when it comes to paying claims. Not
only for the benefit of the claimant but for the benefit of the
general public and the economy as well. In addition to failing
to process claims quickly, Mr. Zuelke correctly reports that
DETR compounded the public’s frustration with inadequate
disclosure or transparency. As he further states at paragraphs
33-36 of his Declaration:

Messaging and information available to the unemployed
public is bureaucratic, ineffective and fails to recognize the
common denominators. You are addressing hundreds of
thousands of people across all walks of life - with widely
varying education levels and language barriers - yet
instructions and guides are filled with jargon, legalese and
bereft of real answers. No wonder your phones are a logjam. .
. [Y]The phones are not jammed with “robo-callers” per se,
they are filled with people trying to get answers not available
elsewhere. Some of them leverage call-back programs because
they have tried for months to get through to a representative
with no response. They sardonically refer to it as redial finger
and UI Roulette. [{]There is no clear guidance available to
them that explains what is happening or as to why they see
certain holds on

DETR does not dispute time is of the essence, and that some members of
the public are frustrated. DETR admits that messaging and information
available to the unemployed public might be seen as bureaucratic,
ineffective.

DETR denies that it has failed to recognize the common
denominators from the public, as is demonstrated by the elimination of
letters sent out when an issue was resolved stating that a claimant was
approved in order to reduce claimant confusion.

DETR does not dispute that its phone lines are likely jammed at
times, but as time has moved on DETR has added more and more
employees to answer phone calls.

Paragraph
on page 19

With respect to the paragraph on page 19:

Obviously, DETR’s failure to fulfill its clear duty has had a terrible impact
on so many people’s lives. Mr. Zuelke correctly calls DETR out and states
at paragraphs 44-46:

Excuses ring hollow to those now reduced to going to food
banks to feed their families while their likely eligible claims
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have not been paid in three months. They are empty echoes
to people who have had to surrender family pets as they
couldn’t afford to keep them. They bear false witness to
parents who have not been able to buy diapers. They do not
pacify those losing sleep at night wondering how they will
ever recover from this train wreck, worrying where they may
live when the eviction moratoriums are lifted. I see the
human impact of this. En masse. [§] The hard-working people
of the State of Nevada trusted in you to help them through
this. You exert your authority but have backed away from
your responsibility to think outside the box and embrace
different ideas while the toll on lives and livelihoods mounts.
[1] In the end, there are still going to be thousands and likely
tens of thousands of ruined lives. Sadly, a significant
percentage of this was avoidable. It's called due diligence.

DETR does not dispute that the COVID-19 pandemic has caused
tremendous hardship on many people, but that does not mean that DETR
has somehow not been exercising due diligence.

First full
paragraph
on page 20

DETR disputes the first full paragraph on page 20

Mr. Zuelke is not the only one complaining about the effects
of DETR’s failure to pay promptly. Hundreds of emails from
frustrated gig workers have been received by this office,
begging for help in obtaining unemployment compensation in
hopes of avoiding abject poverty. See Declaration of Jennifer
Mihal Freitas filed herewith providing a small sampling of the
emails and corresponding documentation supporting
Petitioners’ claims. Many Gig workers are unemployable by
others, or are lower paid, marginalized, and vulnerable
workers who are in desperate need of money to feed
themselves and their families and to provide for the
necessities of life in this time of crisis. Facebook pages like
“Can’t Feed our families! Nevada DETR enough is enough” as
well as comments on DETR’s own Facebook page, abound with
reports of gig workers who are about to suffer such irreparable
harm. These unemployed gig workers report that cars are
being repossessed, people are losing their housing, children
are in danger of being taken from their parents who can no
longer afford to provide them housing, other governmental
social safety nets like homeless shelters and welfare payments
are being exhausted, retirement savings are been depleted,
and the list of personal tragedies goes on and on.
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Does not dispute that Petitioner’s counsel has received many emails from
people claiming to be dissatisfied. However, DETR must not simply pay
benefits, it must also determine eligibility and balance concerns such as
accuracy and promptness (See UIPL 04-01, Section 4). DETR recognizes
that people are facing difficult situations, but that does not give DETR a
green light to simply pay people prior to a determination of eligibility.

Last full
paragraph
on page 20

With respect to the last full paragraph on page 20:

The purpose of the CARES Act was as much to stimulate the
economy as it was to help the unemployed worker. Before this
year, the consumer was the engine that so successfully drove
our economy. And most consumers are workers. With the
lower paid workers having a marginal propensity to consume
at a much higher rate than richer people, the CARES Act was
intended to stimulate, or at least maintain, businesses by
giving the consumer money to spend. Money is good for what
it can buy, and business exists to supply the goods or services
that people want to buy. If the consumer has no money, the
business has no customers. Failure to put money into the
hands of the masses will lead to the greatest depression in
busines since 1929. DETR’s failure to pay non-working
individuals quickly will have enormous negative effects on
everyone.

DETR does not dispute that one of the purposes of the CARES Act was to
stimulate the economy and help unemployed workers. However, that does
not mean that DETR is able to ignore the guidance provided by the
Department of Labor and disregard its duty to determine eligibility of PUA
claimants pursuant to USDOL guidance.

3. Reply to Opposition to OSC.

Assertion

DETR’s Response

Paragraphs For purposes of this motion, Petitioners-Petitioners accept
Page 5, line the data contained in the chart on page 5 of Defendants-

14-Page
line 4

7 Respondents Opposition to Petitioners’ Petition For Writ Of
Mandamus filed with this court on July 1, 2020 (hereinafter
which Opp.to Writ).

Undisputed-except as to the footnote 6, which is primarily argument
conflating claims with workers, assuming undetermined claims are
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automatically valid and grossly understating the potential for fraudulent
PUA applications.

This chart shows that as of July 1, 2020, DETR has failed to
pay approximately 50,000 gig workers over 13 weeks of
unemployment compensation, and over six weeks from date
of initial application.

Disputed- As the chart which petitioners previously accepted as true
clearly states, 60,000 of the applications that were eligible for
determination came in the two weeks preceding June 26. Petitioner’s
willful misstatements in this regard reflect a carelessness with regard to
the facts and the law in this case which is reflected throughout the
pleadings. Also, this allegation assumes that each claimant has applied
13 weeks and assumes each claim is from a worker and assumes each
claim is valid, and further assumes that each claimant applied on May
16th.

It is obvious that DETR has unequivocally failed to pay

94,772 out of the 190,262 individuals, 50% of those who have

applied for benefits under the Pandemic Unemployment

Assistance or “PUA” program of the CARES Act of 2020 with

two or three weeks of application and/or 46,293 out of the

141,783 individuals, 33% of those who DETR says are eligible

for determination within the same time period.”

Disputed- Though the number of unpaid applications is accurate, the
timing of applications is grossly misrepresented. This statement also
assumes each application is filed by an eligible individual or that each
application by an eligible individual is eligible for benefits.

This is totally unacceptable under federal DOL minimum
payment “when due” standards which are published at 20
C.F.R. §§ 640.4, 640.5.

Disputed-Legal argument, but when due means when eligibility has been
determined, not before.

Impossibility of performance caused by following DOL
guidance and looking for bogeyman/bogeywoman
committing fraud can’t be the cause of DETR’s failure to
perform its duty to pay benefits when due because other
states, who must also follow the same DOL Guidelines and
who must also prevent fraud, have paid 95% of the PUA
claimants within two weeks of initial application.
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Disputed-Not a factual contention, but many other states have received
notices of non-conformity from the Department of Labor. Without
knowing which states Petitioners are comparing to and analyzing the
different facts and circumstances of state law, existing infrastructure
and staffing, a comparison between states lacks context.

As stated in the opening brief, with further examples herein,
DETR has bogged itself down with unnecessary and
unauthorized procedures, causing an administrative
paralysis which continues to delay payment of half a billion
dollars of PUA relief to gig workers, and/or a billion dollars
to all PUA claimants, in breach of DETR’s clear duty to pay
unemployment compensation when due.

Disputed-The determinations of eligibility that Petitioners ask the court
to ignore are required by law. Additionally, administrative paralysis
does not describe an agency that has established a new program,
evaluated eligibility for 95K claimants and paid out over $860 Million
dollars in claims in 3 months.

Governor Sisolak stated publicly that DETR can only
adjudicate each outstanding claim individually, which
means that the 8 adjudicators will complete processing the
approximately 50,000 outstanding gig worker application
sometime in late 2023, or about three years from now.

Disputed-There is no citation for Governor Sisolak’s statement so it
cannot be evaluated, but DETR has more than 8 adjudicators. A simple
review of the chart shows that DETR cleared 31K and 17K claims in the
weeks immediately preceding the June 26 report. This claim also
assumes a time frame for adjudication which is unstated.

As more fully set forth herein, DETR must be ordered to pay
all claims that are in several categories of claims that are
surely eligible for payment, including the unattached claims
for $600 a week in FPUC, in order to perform its clear duty
to pay promptly “when due” the 50,000 or so gig workers
whose claims have been pending for six weeks without
payment.

Disputed-This is argument, but requiring payment prior to eligibility
determination is not required by law, would be a magnet for fraud and
could result in a determination of non-conformity from DOL which would
jeopardize the PUA, FPUC and PEUC programs for those currently
receiving benefits.
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4. Declaration of Jennifer Edison-Strekal July 2.

Assertion DETR’s Response
6 Authenticates UIPLs and emails from claimants, no reason to dispute
Paragraphs | that they were received, but noting that there is nothing authenticating
81 pages the emails came from eligible persons or that the documents submitted
to Ms. Edison Strekal were what they purported to be.
5. Declaration of Jennifer Edison-Strekal June 22.
Assertion DETR’s Response
4 Authenticates UIPLs only, nothing to dispute.
Paragraphs,
41 pages
6. Declarations of Named Petitioners other than Mr. Naimi.
Assertion DETR’s Response
Petitioners Payne, Podesta-Mireles, Napolitano, Pavia-Cruz, Waked,
Ploski, Asare, Howard, Wyncoop, Abing, and Turnley are all in paid
status. It is believed all have been paid or that payments have been sent
to their respective financial institutions. As these petitioners have been
paid, it is believed that their claims are moot. Additionally, the specifics
of these claims of these petitioners were not able to be responded to in
the time frame requested by the Special Master.
7. Declaration of Dariush Naimi.
Assertion DETR’s Response

Mr. Naimi’s reported earnings for each of the weeks that he has claimed
PUA have exceeded the amount of PUA to which he would have received.
As he has not suspended operations he is not eligible and his earnings
exceed the amount he would receive under PUA. The appeals process for
PUA is anticipated to be operational on Thursday.
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8. Declaration of Steve Zuelke, June 18, 60 Paragraphs, 11

pages.
Assertion DETR’s Response
Paragraphs | Don’t dispute Mr. Zuelke’s personal reactions to the pandemic.
1-2,

Paragraph 3

Dispute any efforts to qualify Mr. Zuelke as an expert. Don’t dispute that
he was a DETR employee with experience in fraud detection. Dispute
that he has any expertise in technology or capacity of DETR systems and
note that Mr. Zuelke is not eligible for rehire at DETR. Reasons for
ineligibility are confidential in accordance Nevada personnel law and
chapters 284 of NRS and NAC. DETR believes Mr. Zuelke has significant
bias against certain DETR employees.

Paragraph 4-

6

Don’t dispute that Mr. Zuelke applied for DETR ESD in the positions
alleged, dispute that that experience render him an expert or qualified
to make the conclusions or allegations that has formulated.

Paragraph 7

Dispute thar Mr. Zuelke was responsible for payment of claims after 9/11
or that the claims related to that recession were at all analogous to the
present situation. Prior to COVD-19 the single highest week of
unemployment claims ever led in a week was 8962 (in 2009, not 2001).
The first week of unemployment after the closures due to COVID-19
resulted in 92,309 claims. (Ex. I to Respt Opp’n. to Pet. for Writ of
Mandamus, Decl. David Schmidt 49 6 and 7). Claims have not declined
below 8900 snice that initial week and DETR has also establish the PUA,
PEUC and FPUC programs pursuant to federal law at the same time.

Paragraphs
8-10

Don’t dispute that Mr. Zuelke experience related to fraud detection.

Paragraph
11-12

Dispute that Mr. Zuelke has any experience necessary to make
judgments regarding the information technology and systems required
to process an order of magnitude increase in claims. Also dispute his
motivation for involving himself in this matter.

Paragraphs
13-18

Don’t dispute that Mr. Zuelke has social media presence and has been
providing information to certain individuals. Dispute that a social media
presence provides an accurate sample of individuals or that Mr. Zuelke
comprehends the scope of the claims issues Nevada is experiencing as
they are unprecedented

Paragraphs
19-21

Don’t dispute that Mr. Zuelke sent suggestions to ESD staff. Each of his
suggestions was considered and either a) was already being implemented
such that no follow up was needed or b) was not a viable solution to
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challenge such that follow up was needed. Dispute that any ongoing
delays are the result of inaction.

Paragraph Dispute that DETR chose to decline to interview any qualified claimants.

29-30 DETR’s practice is to interview the top candidates on the Human
Resources compiled lists these positions. Don’t dispute that Mr. Zuelke
was not interviewed. This i1s one of several potential sources of bias for
Mr. Zuelke.

Paragraph Dispute that a decision to rehire more retirees would have made DETR

31 more prepared for the influx of pandemic related claims

Paragraphs | Don’t dispute that communication with claimants has been and is

32-34 currently subject to continuous review, revision, and improvement. The
volume of claims in both PUA and traditional unemployment requires
that many of the responses are automated, thus batched responses are
required to provide responses to the overwhelming number of claimants.

Paragraph Dispute that telephone lines do not include robotic calling features and

35 fraudulent filers in addition to legitimate claimants

Paragraph Dispute that DETR does not provide guidance and responses to

36-37 frequently asked questions on its website.

Paragraph Dispute the allegation that all available resources have not been

38 marshalled.

Paragraph Dispute Mr. Zuelke’s qualification to opine on economic consequences.

39 Don’t dispute that all benefits should be paid as quickly as an eligibility
determination can be made as required by law.

Paragraph Dispute Mr. Zuelke’s allegation that any staffing decisions have been

40 made with any goal other than providing the best team to quickly,
competently and lawfully process the incredible number of claims and
establish three new programs

Paragraph Dispute the contention that claims have been processed in the way that

41 they always have been, DETR has received multiple UIPLs from the
Department of Labor that inform and in some cases revise processes.

Paragraph Dispute the contention that the decision not to rehire Mr. Zuelke

42 contributed to delays experienced by claimants.

Paragraph No factual allegation to respond to

43
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Paragraph
44

Don’t dispute that there are significant real-world implications for every
valid claim

Paragraph Dispute the allegation that DETR staff have willfully shirked
45-46 responsibility
Paragraph Dispute all of this and also submit that its hostile, indicative of bias, and
47 entirely unhelpful to anyone.
Paragraphs | Dispute the contentions that DETR staff did not take opportunities to
48-49 educate themselves and submit that this is further evidence of hostility
and bias of Mr. Zuelke
Paragraph Dispute. Mr. Zuelke was advised to have a Division attorney accompany
50 him to questioning.
Paragraph Don’t dispute that Mr. Zuelke’s opinions are biased against DETR based
51 on his prior interactions with staff.
Paragraphs | Dispute Mr. Zuelke’s personal attacks and submit again that they are
52-54 indicative of bias and unhelpful.
Dispute, as it is not clear if Mr. Zuelke is alleging unpaid Ul claims,
Paragraph unpaid PUA claims or a combination of both. DETR has provided
55 accurate numbers to the special master and further disputes Mr. Zuelke’s
causation.
Paragraph Dispute that he Employment Security Division is providing slanted
56 information to the public. Mr. Schmidt has provided the public and the
special master with significant amounts of data based on his request and
will continue to do so.
Paragraph Dispute Mr. Zuelke’s personal attacks and submit again that they are
57-60 indicative of bias and unhelpful.
9. Declaration of Jennifer Mihal-Freitas June 21. 21 Paragraphs,
41 pages.
Assertion DETR’s Response
Paragraphs | Paragraphs 1-3 are not included in the declaration as page 1 was omitted.
1-3
Paragraphs | Don’t dispute but cannot verify the number of calls or emails send to
4-5 Petitioners counsel’s office
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Paragraph 6

Dispute Ms. Mihal-Freitas’ estimation of 70,000 persons entitled to PUA
compensation who have been denied. Ms. Freitas provides no
information as to how the estimation was arrived at except that it is
based on submissions to her office, social media posts and press briefings.
There is no information on how Ms. Mihal-Freitas determined eligibility
(so her estimations may be based on wrongful interpretations of state
and federal law and guidance), whether she has any training in eligibility
determinations, whether any of the information from submissions or
social media posting was vetted for identity theft or fraud or simply
accepted as true and the assumptions, estimations and methods of
calculation used to arrive at this estimation.

Paragraphs
7-8

Dispute again Ms. Freitas’s calculation or persons entitled to PUA and
that DETR’s timeline for acceptance of claims was affected by the lawsuit
in any way. DETR consistently communicated a start date of Mid-May
for PUA application acceptance. Don’t dispute but can’t confirm any
information regarding press accounts but do dispute that judgments or
opinions rendered by media personalities are relevant to the legal
obligations of the parties.

Paragraph 9

Dispute that Nevada was the last state in the nation to accept claims.
Note that several states began paying claims after Nevada including
Delaware, Iowa, Idaho, New Hampshire, and Oklahoma. Kentucky may
not be paying PUA claims at all yet. Additionally, state to state
comparisons are of limited usefulness because each state has different
staffing levels, demands and existing infrastructure. Nevada identifies
states paying later only to dispute the factual contention, not allege those
other states were derelict in standing up their programs.

Paragraph
10

Dispute the entirety of this calculation. 70,000 estimation is not
described in detail at all, nor 1s the estimation of $781 per claimant nor
how Ms. Mihal-Freitas determined that all would be eligible for 9 weeks
of back pay. Nor is it explained why 5% per annum was used or what the
benefit of this calculation is supposed to be other than an attempt to
arrive at an exceptionally large number.

Paragraph
11

Dispute because it is not possible to tell what is being alleged. declarant
refers to the website, which appears to be the website to accept PUA
claims, but declarant then says the claimants could take 2 weeks to be
eligible for ‘unemployment compensation’ so it’s unclear is this is PUA,
traditional unemployment compensation, or some other claim.
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Paragraph
12

Dispute the calculation that 60,000 claimants remain unpaid. Unclear
how this estimation was reached and whether declarant means that
there are 60,000 unpaid eligible claimants or whether it means 60,000
claims where eligibility is undetermined. The most recent number of
PUA claimants whose eligibility is yet to be determined who have filed
weekly claims is below 60,000.

Paragraph
13

Dispute. Whatever method Ms. Mihal-Freitas used to estimate the
categories of claimants is unknown and not described in the declaration.
Nor is it possible to verify if she was including claims from actual filers,
alleged filers, or made any efforts to verify the claims before grouping
them.

Paragraph
14

No factual allegation to dispute as this is a generalized fact pattern.
DETR does not dispute that individuals may have made thousands of
calls to call centers and that despite increased staffing and the hiring of
additional call center staff, the volume of calls has resulted in many busy
signals and unanswerable calls. With regard to the named petitioners,
we can confirm that all except for one (who earned more through
employment than he would have earned through PUA) have been paid
as detailed elsewhere.

Paragraphs
15-16

No factual allegation to dispute as this is a generalize facts pattern. One
criteria for eligibility for PUA ineligibility for other programs so those
determinations must be made. Generalizations such as these individuals
are never paid are incorrect as to the extent any of the individuals in the
named Petitioners were a part of this grouping, they likely have been
paid.

Paragraph
17

No factual allegation to dispute as this is a generalized fact pattern.
Facts my change from filer to filer but the individual’s loss of work must
be caused by the pandemic to be available for PUA.

Paragraph
18

No factual allegation to dispute as this is a generalized fact pattern, but
there can be a lag between when payment is approved and payment is
processed, so without knowing specifics of the claims, it’s not possible to
determine if this issue is beyond the simple administrative processing of
claims

Paragraph
19

Paragraph 19 is largely duplicative of paragraph 12 and disputed for the
same reasons.
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Paragraph No dispute that the timely and accurate processing of claims is important
20-21 to claimants and delays and wrongful determinations could have
consequences. These paragraphs don’t contain any facts sufficient to
determine legal causation, but whenever any of these terrible
consequences befall an individual, it’s likely that multiple causes
contributed to the outcome. So, dispute any allegation of legal causation.

X. Special Master Written Questions To DOL and DOL Responses.

After an interview with the Special Master, Administrator Gaa and her legal counsel
reached out to the Federal Department of Labor to facilitate responses to questions
presented by the Special Master. Although the DOL made it clear that it was standing by
its position that sovereign immunity prevents them from having to participate or answer
questions in a state court proceeding, they graciously agreed to answer a set of written
questions. In this regard, Gay M. Gilbert, Administrator of Unemployment Insurance for
the U.S. Department of Labor Employment and Training Administration obtained
permission from the Solicitor’s office to answer written questions provided to the DOL by
the Special Master.%

1. Will the DOL penalize a state that pays benefits without first screening for
fraud?

Response: States are required to have methods of administration for their
Unemployment Insurance (UI) programs that are designed to make payments “when due”
and to not make payments when “not due.” See Social Security Act (SSA) section 303(a)(1)
42 U.S. C. §503(a)(1); UI Program Letter (UIPL) No 04-01, section 4:

https://wdr.doleta.gov/directives/attach/UIPL4-01.cfm Accordingly, the administrative

9 The DOL explained, “Our answers will be provided in writing and will be limited to providing non-
privileged information. For efficiency purposes, we will answer only one set of questions provided by the
special master. Please note that we are waiving sovereign immunity only for the limited purpose of providing
our written answers to the special master’s questions.”
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processes must ensure that payment of Ul benefits is made to eligible individuals. States
are provided administrative funding specifically for Benefit Payment Control staff whose
job 1s to prevent, detect, and recover Ul improper and fraudulent benefit payments. The
CARES Act provides the States administrative funding for these activities as well. See,
e.g., CARES Act sections 2102(f)(2)(B) (Pandemic Unemployment Assistance),
2104(d)(1)(A)(11) (Federal Pandemic Unemployment Compensation), 2107(d)(2) (Pandemic
Emergency Unemployment Compensation).

To prevent fraud, States are strongly encouraged to use multiple methods when
verifying identity at the front end of any Ul claim, such as verifying the individual’s
identity through a cross-match with the Social Security Administration through the
Interstate Connection Network, cross-matching with data sets such as the state’s
department of motor vehicles, and, when there is a question regarding an individual’s
1dentity, requiring either in person or submission online of additional documents to verify
identity. States are also strongly encouraged to cross-match with the UI Integrity Center’s
Integrity Data Hub that has a Suspicious Actor Repository containing data elements from
known fraud cases submitted by states and suspicious Internet Protocol addresses.

A state without sufficient methods to ensure payment of eligible individuals may be
subject to substantial non-compliance proceedings that can lead to loss of the state’s
administrative grant to administer its state Ul program. For programs operated based on
an agreement with the Secretary of Labor, including the CARES Act programs, a state’s
failure to administer the program in accordance with Federal law and the Department’s
guidance can result in of the agreement and cost the state’s ability to administer the

program and provide the benefits to its citizens.
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See UIPL No. 23-20: https://oui.doleta.gov/unemploy/coronavirus/.

2. Will the DOL penalize a state that pays benefits without verifying facial
representations from claimants concerning eligibility?

Response: The Department assumes this question relates to the self-certification
process to determine eligibility for PUA. The process for PUA eligibility determination is
different from the regular Ul programs, which do require verification of at least some of
the information. The Department has determined that the statute governing PUA is clear:
eligibility requirements that an individual be otherwise able to work and available for work
1s permitted under state law, except that the individual must be unemployed, partially
unemployed, or unable or unavailable to work as a result of COVID-19 can be established
solely through self-certification and there is no requirement that states verify the self-
certification 1s accurate. Therefore, the Department will not penalize states for not

verifying the claimant’s self-certification.

3. Do states have the flexibility to pay benefits based on minimal showing of
eligibility and then deny benefits later if the claimant is determined not to
be eligible?

Response: No. States are required to determine eligibility based on Federal and
state law and the Department’s guidance. If Federal requirements are not met in this
regard, the state risks not only the loss of administrative grants under the SSA, but the
loss of employer tax credits under Federal Unemployment Tax Act (FUTA) section 3301
and 3304(c). See UIPL No. 23-20, section 4a. For Federal programs operated by states
through an agreement with the Secretary of Labor, such as the CARES Act programs, if
Federal requirements are not met in this regard, the Secretary can terminate the state’s

agreement.
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4. Is Nevada required to confirm representations made on applications for
benefits?

Response: The Department assumes this question relates to the Pandemic
Unemployment Assistance (PUA) program. To be eligible for the PUA program, an
individual must be ineligible for regular Ul benefits or extended benefits under state or
Federal law, or PEUC under section 2107 of the CARES Act, and be otherwise able to work
and available for work as provided under state law, except that the individual is
unemployed, partially unemployed, or unable or unavailable to work based on specific
COVID-related reasons identified in the CARES Act statute and the Department’s
guidance in UIPL Nos. 16-20 and 16-20, Change 1. States are responsible for determining
if the claimant is eligible for regular Ul benefits or extended benefits under state or Federal
law, or PEUC. States must require that a PUA claimant self-attest that he or she is
otherwise able to work and available for work, as provided under state law, except that the
individual is unemployed, partially unemployed, or unable or unavailable to work based on
one of the COVID-related reasons at the time they first apply for benefits and for any week
claimed thereafter. See CARES Act section 2102(a)(3)(A)(@i1); UIPL No. 16-20, Change 1,
question 45. States are not required to verify the self-attestation at the time of application.

States also use the claimant’s report of wages to determine their weekly benefit
amount. States are required to request supporting documentation if the benefit amount is
higher than the minimum. See UIPL No. 16-20, Change 1, question 13. Should a state
identify any credible evidence of fraud and/or willful misrepresentation with regard to the
self-attestation, the state is required to investigate and do fact-finding to determine if fraud

has been committed.
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5. Can the fact of eligibility be rebuttably presumed by a state? If
presumption is defeated by subsequent evidence presented by state, can
state rescind acceptance of a claim and claw back money paid to claimant
after providing claimant with appropriate notice and a hearing?

Response: Eligibility for UI benefits cannot be presumed by the state.

For the regular Ul program, once a claimant has established initial eligibility, the
claimant must certify continuing eligibility weekly and report if he or she has returned to
work or has any earnings, which can impact eligibility. When an issue arises, there must
be an opportunity for a hearing and a determination as to ongoing eligibility before benefit
payments can be stopped. If it is determined an individual was ineligible for any weeks
that were paid, an overpayment must be established, and the state is required to recover
the funds according to state law. Individuals must receive an overpayment determination
that includes appeal rights.

For the PUA program, claimants must self-certify each week they continue to
otherwise be able to work and available for work, as provided under state law, except that
they are unemployed, partially unemployed, or unable or unavailable to work based on one
of the COVID-related reasons. In addition, states need to determine at least quarterly that
the individual remains ineligible for regular UI benefits, or extended benefits under state
or Federal law, or PEUC, which is a condition of PUA eligibility. Similar to the regular Ul
program, if the state determines that a claimant was overpaid, an overpayment must be
established and a determination issued (which can be appealed) and the state is required

to recover the funds.

Page 237 of 310




10

11

12

13

14

15

16

17

18

19

20

21

25

26

6. Can states relax scrutiny regarding fraud and overpayment in order to
liberally construe eligibility in favor of providing benefits?

Response: No. See the response to Questions #3 and #5.

7. Does the DOL maintain national statistical data on fraudulent claims
related to the payment of benefits?

Response: Yes. DOL captures data through the Benefit Accuracy Measurement
program which is an independent audit of a statistically valid number of cases nationally
that identifies if payments are made correctly and also captures if the claim was fraudulent.
States also report data on established fraud cases.

8. For every benefit dollar spent, how much is lost to fraud? Is the loss to
fraud greater than or less than .10 cents on the dollar? What is the baseline
for such loses?

Response: Note that for the regular Ul program, fraud is defined in state law and
state law definitions vary. The most recent data for the regular program is for Calendar
Year 2019. The estimated fraud rate based on a national statistically valid sample was
2.955% of overall benefit payout or $785,267,091. That rate has hovered around 3% for
many years.

The estimated fraud rate for the Ul program cannot be extrapolated to the PUA
program, and DOL currently has no mechanism in place to estimate the PUA fraud rate.
We note that the fraud being experienced in the CARES Act programs is primarily due to
organized fraud rings and is based on identity theft. The PUA program has been a
particular target for fraud because of the retroactive payments for weeks of unemployment
beginning on or after January 27, 2020, and the addition of the $600 to each payment

through weeks of unemployment ending on or before July 31, 2020.
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9. Did the DOL establish a deadline for states to implement CARES ACT
programs and to pay benefits?

Response: No. The statute did not establish deadline for implementation. Note that
benefits are not paid for programs not yet implemented. But once implemented they may
be paid retroactively to eligible individuals within the time frames prescribed for the
program. This occurred in a number of states that were delayed in being able to get the
programs operational. For the PUA program, states administering the program that
implement late are required to pay eligible individuals for the weeks for which they qualify
during the Pandemic Assistance Period, which are weeks of unemployment beginning on
or after January 27, 2020 through weeks of unemployment ending on or before December

31, 2020.

10.Does the DOL prescribe a model method for delivering CARES ACT
benefits?

Response: No. However, DOL has provided states with operating guidance for PUA
in UIPL Nos. 16-20 and 16-20, Change 1 that can be found at:

https://oui.doleta.gov/unemploy/coronavirus/. Operating guidance for the Federal

Pandemic Unemployment Compensation (FPUC) and Pandemic Emergency
Unemployment Compensation (PEUC) programs may also be found at this URL.
11.Has the DOL defined what “when due” means?
Response: For the regular program, the standard for making first payments is
within 14 — 21 days depending on whether the state requires claimants to serve a waiting

week. See 20 CFR 640.5. Continued claims are generally paid weekly or bi-weekly and
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must continue to be paid until an individual is determined ineligible after the opportunity
to be heard, and an appealable determination has been provided to the claimant.

12.What are the minimal expectations of DOL for states to monitor,
investigate, and prosecute fraud?

Response: All states are expected to have a Benefit Payment Control unit that
focuses on the prevention, detection, and recovery of Ul improper and fraudulent payments.
States are expected to report fraud schemes to the Department’s Office of the Inspector
General, Office of Investigations — Racketeering and Fraud. States are expected to work
with their state and local law enforcement to prosecute fraud. States are provided with
training, technical assistance, and tools to address fraud in the Ul program through the UI
Integrity Center funded by the Department and operated in partnership with the National
Association of State Workforce Agencies.

13.PUA more vulnerable to fraud than other benefit programs? Does DOL
have recommended best practices for preventing and detecting fraud?

Response: Yes. The Department issued UIPL No. 23-20 requiring states to use
many of the same tools and resources used for the regular Ul program to detect fraud in
the CARES Act programs, such as cross-matches with key data sources.

As noted above, the PUA program has been a particular target because of the
retroactive payments to weeks of unemployment beginning on or after January 27, 2020
and the addition of the $600 to each payment through weeks of unemployment ending
before July 31, 2020. The UI Integrity Center is actively working with states to address
fraud in the CARES Act Ul programs and the regular Ul program, including capturing and

disseminating best practices for preventing and detecting fraud. The Center has provided
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tools to states that support data mining to detect fraud; is holding weekly calls with states
to exchange best practices for detecting and addressing fraud and recovery of funds; and
provides the Integrity Data Hub that enables states to cross-match against known fraud
data elements and provides a fraud alert system to share information on fraud schemes to
all states, the Department, and the Office of the Inspector General.
14.What role does the DOL play in investigating and prosecuting fraud?
Response: The Department’s Office of the Inspector General, Office of Investigations
— Racketeering and Fraud plays an active role in investigating and prosecuting fraud in Ul
programs. They do not replace, however, the need for state and local law enforcement to
fulfill their responsibility to monitor for, investigate, and prosecute fraud.
15.What are the basic requirements of states to maintain “program integrity”?
Response: Program integrity is a very broad term. Program integrity is a component
of almost every aspect of the Ul program. Generally, however, it means that states must
have methods of administration that ensure accurate payments are made to eligible
individuals. It means that states have trained staff to process and adjudicate claims in
accordance with Federal and state laws; that states operate independent Benefit Accuracy
Measurement programs that audit sample cases to detect improper or fraudulent
payments, capture the reason for improper payments to determine the primary root causes
of improper payments, and estimate the Ul improper payment rate; and that states have
Benefit Payment Control units to prevent, detect, and recover improper and fraudulent
payments and work to prosecute fraud. See also Ul Program Letter (UIPL) No. 23-20:

https://oui.doleta.gov/unemplov/coronavirus/.
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16.Can states ask for exemptions to eligibility requirements to allow quicker
payment of benefits?

Response: Unless provided in the statute, there is no legal authority under Federal
law for waivers of eligibility requirements to allow for quicker payments in the regular Ul
program or the CARES Act UI programs. Neither PUA nor the Ul program provide waivers
of eligibility. See Ul Program Letter (UIPL) No. 23-20:

(https://wdr.doleta.gov/directives/corr doc.cfm?DOCN=4621)

17.Does DOL prohibit states from allowing claimants to waive potential Ul
eligibility to qualify for PUA benefits?

Response: Yes. To be eligible for PUA, the statute requires that the individual not
be eligible for regular compensation or extended benefits, which includes individuals who
have exhausted such benefits. DOL is actively working to ensure that all states are
implementing PUA eligibility requirements in accordance with Federal law and the
Department’s guidance. Any states found implementing the PUA program incorrectly are
notified the state must take immediate corrective action and the Department is providing
technical assistance to support states’ implementation of their corrective actions.

18.Do states have flexibility to pay all claimants upon application and then
later make final determinations regarding eligibility?

Response: No. It is not permissible under Federal law to pay claimants without first
determining eligibility.

PUA allows for payment of a minimum benefit amount where the individual is
determined to be eligible, but has not submitted complete documentation to calculate
his/her weekly benefit amount. However, this still requires that eligibility has been

established.
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19.How late can Nevada start paying PUA claims and still get federal funding?
Response: As noted previously, there is no statutory deadline for the implementation
of the PUA program.

20.In light of question 31 of UIPL 16-20, must states go back more than 16
weeks and review self-employment income at more than UC rates prior to
a gig workers initial eligibility date? If claimant has 16 weeks of earnings
from being self-employed greater than the benefit amounts, then any carry
over disabilities from Ul go away.

Response: The Department assumes this is in reference to question 31 of UIPL 16-
20, Change 1. PUA is available to eligible individuals for weeks of unemployment
beginning on or after January 27, 2020. States are required to determine if an individual
is eligible for weeks claimed retroactively. When claimants self-certify their eligibility due
to a COVID-related reason for any retroactive weeks, they must also report any income
received for each week claimed. If the income exceeds the weekly benefit amount in any
given week, the individual is not eligible for PUA for that week and is also ineligible for the
additional $600.00.

21.1f claimant self -attests that they have only gig income for the past 16 weeks,
aren’t they automatically eligible?

Response: No. To be eligible for the PUA program, an individual must be ineligible
for regular Ul benefits or extended benefits under state or Federal law, or PEUC, and be
otherwise able to work and available for work as provided in state law, except that the
individual is unemployed, partially unemployed, or unable or unavailable to work based on
one of the specific COVID-related reasons identified in the CARES Act statute and the
Department’s guidance in UIPL Nos. 16-20 and 16-20, Change 1. The state is responsible

for determining whether the individual is ineligible for regular UI benefits or extended
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benefits under state or Federal law, or PEUC. For any weeks that a gig worker claims
benefits and is otherwise eligible for PUA based on the above factors, the claimant’s Weekly
Benefit Amount is reduced by the individual’s income for the week claimed.
22.1s it true that a claimant does not need to be in Nevada at the time of
unemployment as long as the person was working in Nevada at the time
right before one is unemployed- assuming that you get unemployed first,
and then you move, either permanently or temporarily?

Response: Claimants need not be in Nevada at the time of filing so long as they are
able and available for work. Individuals must file for PUA in the state where he or she was
working at the time of becoming unemployed, partially unemployed, or unable or
unavailable to work because of a COVID-19 related reason listed in the CARES Act statute
and the Department’s guidance. If an individual worked in more than one state at the
time, the individual may file in any of those states.

XI. DETR ESD’s Short Answers to the Court’s Specific Questions.

1. How many people have applied for Ul or Pandemic-related benefits with
DETR for the times implicated in this case?

Response: Based on the ETA 5159 monthly claims report, Nevada has taken 486,427
claims for benefits from February 1 through June 30. This only includes new claims, and
so may exclude individuals who reopened an existing claim at the onset of the pandemic
and 1s an increase of 1,829% (461,212) from the 25,215 new claims taken in the same

months in 2019. Nevada has taken 318,260 unique PUA applications from May through
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July 13.96 Reporting data does not support identifying how many individuals have applied
in both systems.

2. How many people or claims have been approved and/or accepted and
actually paid?

During this period, Nevada has issued 349,854 “first payments” on claims in the
regular Ul program, a ratio of 71.9% compared to 64.6% in the prior year. Nevada has paid
benefits on 105,574 unique PUA claims as of July 13, a ratio of 33.2%.

3. What criteria is applied by DETR before benefits are approved, as well as
the process claimants must go through including determining factors?

Response: For PUA, ESD is following the direct guidance outlined in the UIPL's
previously mentioned from the CARES Act programs and as outline by DOL. The
determining factors are based on fact finding questions for standard UI that has the
potential of multiple thousands of combinations. The CARES Act PUA program is not as
complex. This goes to the crux of the "eligibility" question of who is or is not eligible for
benefits. There is no one-size-fits-all answer but there are some basics:

e Identity verification - must be met in order to proceed. There are a numerous
reasons for this but the main ones (not inclusive) are:

o Isthis the same person as the reported wages on file for UI/ PUA, or in the
supporting documentation for verification when it is not clear?
o Legally able to work
* Does this person have right to legally work in the US?

e Is there documentation or clearance from Homeland Security
to support this when unclear? (ie. Alien registration- work
visa)

o Are they Nevada labor force attached, or for PUA were they about to be at
the start of the pandemic?

% Data based on reports generated from raw database access to PUA system, used herein for internal
consistency with other such reports. Other reports may rely on pre-specified reports within the EmployNV
system provided by the vendor which are run at different times with different specifications.
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» s there documentation to support this when unclear?

Are they monetarily eligible for UI — do they have wages in the benefit year or
alternate year from a contributing or reimbursable employer to draw against?
(or currently extension eligibility for PEUC or EB)

@)
@)

Yes, move to program eligibility.
No, denied for lack of wages, move to wage protest/appeal?

Are they financially certified for PUA- have they made attestation providing
support for income in the benefit year (2019) and/or had estimation for work
about to start.

O

Unclear, provide documentation of wages, provide wages offered, contract,
No, no labor force attachment, no pending work with wage, no
supplemental documentation to support the disputed wage-denial, move to
appeal?

Yes, move to program eligibility.

Are they programmatically eligible:

O

©)

See program eligibility outlined in NRS 612
https://www.leg.state.nv.us/NRS/NRS-612.html
See all the UIPLS for CARES Act for PUA,
https://oui.doleta.gov/unemploy/coronavirus/
and for standard UI for traditional unemployment see the UIPLS for
CARES Act for PEUC, EB https://oui.doleta.gov/unemploy/coronavirus/

» and all UIPLs for traditional Ul program back to 1984 updates at:

https://wdr.doleta.gov/directives/corr list.cfm

Unclear, move to adjudication process.
No, denied, move to Appeals?
Yes, move to pay status and weekly certification for program eligibility
duration or change in program eligibility

Adjudication-

O

Fact Finding — employer assertion/response, claimant assertion/response-
adjudicator applies the law and guidance and decides approval/denial and
issues notice to both parties for traditional Ul/only claimant for PUA for
appeal or moves to payment for approved claims.

Weekly certification — changes in eligibility starts the adjudication process
over.
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e Appeals-

o Both parties can appeal in traditional Ul
o Singular appeal by claimant in PUA97

e Board-

o Both parties can appeal in traditional Ul
o Singular appeal by claimant in PUA

e District Court-

o Both parties can appeal in traditional Ul
o Singular appeal by claimant in PUA

At any stage in the process the claim may be flagged for fraud, determined
fraudulent and move to a criminal and civil action in court.

4. The meaning ascribed by DETR to being “approved,” and whether if the
claimant is initially approved, there are future steps that may still bar
benefit payment?

Response: The "approved" determination notices issued to many PUA claimants
ultimately did not result in the release of payment. In Administrator Gaa’s July 8, 2020,
Declaration, she acknowledged that this message generated numerous inquiries by filers
as to the status of claims and why they had received this correspondence and release of
payments did not follow. After the payment component of the system went “live” at the
end of May, these notices started to issue. DETR has reviewed the instances as to where
this was occurring and determined that issuance of an “approved” determination

pertaining to a specific PUA issue type(s) occurred. This should have simply been a closing

97 ESD has not had an appeal process for aggrieved PUA claimants since it was launched on May 16, 2020.
However, on July 17, 2020, ESD launched a PUA appeal process.
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of the issue using the “closed with no action” functionality within the system in order to
resolve an issue for possible release of payment as the result.

Although the above outlined direction was communicated to the PUA program staff
early on in the payment go-live process, there were a number of days before this was fully
implemented. The use of the “approved” link to resolve an issue type was not the
appropriate closure mechanism, but the use of the "closed with no action" instead was the
appropriate action step, it produced the generic "approved" determination in question.
Unfortunately, claimants who received the “approved” determination letters took this to
mean this singular “approved” was all encompassing approval of the claim. However, DETR
provided language contained in all these determinations stating, “You may receive multiple
decisions on your claim; please note that any one denial decision supersedes all other
decisions.” Many of these claims subsequently were released to payment. The United States
Department of Labor (USDOL) has held that the action of releasing Unemployment
Insurance benefit payments by a State Workforce Agency (SWA) for a specific claim week
to be akin to an eligible determination for benefits.

DETR continues to provide updated instruction and training to its staff and Alorica
staff on the proper methodologies to resolve claim issues. This includes instruction on the
correct correspondence that should be produced and available to PUA claimants on their
PUA account in EmployNV.

5. What is the number of accepted claims, and the average time from
application to first date of benefit payment?

Response: Within the regular Ul program, 55/ 70 / 74 percent of claims have been

paid within 7/ 14 / 21 days of the first week in the claim, compared to 50 / 74 / 91 percent
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for the same months last year. DOL does not measure the time lapse from date of
application for regular U, so data does not support this question directly. For the PUA
program, for claims filed prior to the launch of payment functionality in EmployNV, the
average time from application to payment was 18.7 days. Since payment functionality was
launched for those claims that have been paid, the average time from application to
payment has been 4.7 days.

6. Why some claimants appear to have received an “approved” or “accepted”
determination notice, yet payment was never released nor debit card
credited?

Response: According to Administrator Gaa, the terms are not interchangeable in the
PUA system. Accepted or successfully submitted means the claim has completed the
submission process for benefits and now it would move to adjudication. “Approved” was
previously described in my second declaration regarding the resolving of a particular
eligibility element on the claim. It wasn’t a unilateral acceptance or approval of the claim
resulting in payment. This language of approved was updated and that messaging was
stopped early in the PUA system standup process in order to address the confusion

7. Why did some claimants initially receive benefits but later those benefits
allegedly had stopped?

Response: In response to this question, Administrator Gaa stated there are many
reason this could have occurred, including: 1) claimant stopped filing a weekly
certification; 2) claim was stopped for fraudulent flags/markers and needed to be
investigated; 3) claimant filed in PUA and it was later determined that they had UI
eligibility; 4) user error; 5) bank flagged the claim payment for fraud or other threshold

activities on the account such as large payments that the bank won’t process; 6) Claimant
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failed to upload in PUA the supporting documentation requested to affirm identity or
something that would resolve the fraudulent marker hold; 7) most recently, the change of
quarter indicating that a PUA filer has new eligibility in Ul , or that a Ul filer has new Ul
eligibility; and 8) claimant reported earnings for the filed week that exceed their weekly
benefit-based amount (not FPUC) resulting in no payment.

All the foregoing issues will stop payment.

8. How are claims processed (i.e., the specific steps) from the time an
application is first filed to the time a determination of benefits is made?

Response: This is outlined in both the claimant guides. See Appendix 4-2 (State of
Nevada Unemployment Insurance Guide to Online Claimant Self Service); see also
Appendix 5-1 (Pandemic Unemployment Assistance (PUA) Portal for Claimants).

9. Regarding claimants who are denied benefits, what is the manner in which
such denial is communicated, and an explanation of what curative options
are available, if any?

Response: In response to this question, Administrator Gaa explained that the denial
of benefits is sent out on a determination by mail in Ul, and electronically to their portal
in PUA. Both receive appeal rights information with the denial. Currently the
functionality for appeals filing in PUA goes live this weekend of 7/17/2020.

10.If applications must be adjudicated, explain the current infrastructure and
process in place to do so?

Response: The technical infrastructure for adjudication is Ulnv for traditional
unemployment and EmployNV for standard UI. The appeal process for Ul and PUA

adjudication and program eligibility is described herein above.
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11.For applications which have not yet been acted upon, what is the average
time they have been pending and the reason(s) a determination is still
pending?

Response: Currently, according to Administrator Gaa, there is no average wait time
to cite due to volume. Guidance for transitional Ul envisions a 21 day turn around. For
the Ul program, DOL measures the time from an issue “detection date” to the issue
resolution date. For UI claims with at least one open issue that may be holding payment
in the Ul system, the average detection date is May 12, 2020. For the PUA program, the
average claim file date for unpaid claims is June 7, 2020.

12.Why were claimants allegedly prevented or “locked out” from being able to
file weekly claims once their claims were determined to be under review
or had issues?

Response: For PUA claims, Administrator Gaa explained that some were due to
fraud flags, most were due to a code that deployed in error by the vendor the weekend of
6/26. This was remedied last weekend and all claims restored to view. Other lockouts are
due to user error. Self-Healing? capabilities are available for claimants to recover
accounts.

13.What is the number of claims flagged as potentially fraudulent, including
but not limited to computer-generated; invalid social security numbers;
internal inconsistencies or which otherwise indicate claimants are not
being truthful in seeking benefits.

Response: The number of Ul claims currently flagged with a potentially fraudulent
issue is 6,200. However, due to a series of recent reports by employers, this number is rising

rapidly as staff are able to review and flag claims. The number of PUA claims identified as

%8 In information technology, self-healing describes any device or system that has the ability to perceive that it is not
operating correctly and, without human intervention, make the necessary adjustments to restore itself to normal operation.
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potentially fraudulent is between 127,548 and 179,284 depending on the indicators used,
including both analysis within the system and data analytics not yet incorporated into the
PUA system. Due to system differences, this number includes suspicious activity which
may not have prevented payment.

14.How many claims appear to have been filed from: (1) outside the United

States; and (2) outside Nevada?

Response: “Outside Nevada” is defined for this analysis as the state of Nevada and
an area including % of a degree of latitude or longitude surrounding the state to include
residents of border communities. As of July 13, 2020, 30,593 unpaid PUA claims have used
an address outside the Nevada area, 106,547 unpaid claims have used an IP address
outside the Nevada area, and 3,060 unpaid PUA claims have used an IP address outside
the states or territories of the United States.

15.Identify ways in which the application website can be made more user
friendly, including issues designed to eliminate duplicity, human error,
and confusion.

Response: The PUA system design is a COTS off the shelf system and ESD has
limited control over the design, etc, according to Administrator Gaa. Her administrative
team has worked with the vendor and DOL to ensure that our language conforms to the
requirements of DOL. The vendor has a change control process for the website as any
changes could affect multiple states that are using their system, not just Nevada. Nevada
does not have unilateral control to change the system at will. Changes that would be
required must go through both the vendor change board process and the DOL for

conformity.
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For the Ul system, Nevada does have total control over this system. Changes to the
system are prioritized by changes in law and regulation from the DOL, audit and corrective
action findings from OIG/DOL state single audits related to uniform guidance. Next would
be changes for defects and functionality, last would be preferred changes. This is a
necessary structure since the agency does not have sufficient resources to address all of
these at once.

DETR ESD reports that they continue to update FAQs and other items on their
website to provide additional user information.

16.Whether DETR can improve communication with claimants as to their
claim status?

Response: DETR ESD explained in response to this question that they post the most
current information available on the portal for PUA claims or UI claims. DETR ESD is
currently in the process of updating communication or has recently provided updates for
claimants regarding:

» Change of quarter eligibility— new UI eligibility and requirement to file in Ul for a
claim. Claimants are receiving messaging that the change of quarter occurred and
will be advised such for PUA through a message stating “other claim eligibility —
change of quarter.” This will result in their claim payments stopping due to the new
eligibility. They will be directed to check for Ul eligibility. Traditional Ul claimants
will see a new Ul claim presenting to them to file. This information is going out in
a press release this Friday and technical support documents will be uploaded to our
website;

» Overpayment — adjustment to claim eligibility based on changes either in wage data
for PUA or weekly continued eligibility in both UI and PUA. This is still pending
with the vendor current ETA is August 1st;

» Appeals functionality for PUA has been slated to go live this week. We appear on
track to have this available for claimants to file a claim by the end of this week.
Information will be provided with the launch of the functionality; and

» Determinations for PUA — eligibility determinations denying benefits currently are
produced singularly as individual claims are completed. DETR remains working
with its vendor to provide determination language for use in bulk decisions as
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identified. Claims denied for fraudulent flags may result in a different decision and
that language is forth coming with the vendor.

Many claimants are expecting daily/weekly updates on individual claims. With the volume
of claims there is not sufficient staff to call all callers back.

17.Can claimants can be better informed of additional documents or
information needed before additional steps are taken to process their
claims for benefits?

Response: In regular UI and/or PUA the process to do this is:

» Provide requested information through the adjudication interview process;

» Provide requested information from e-correspondence request in UI or PUA; and

» Call into one of the call centers to provide the information requested from

correspondence.

There are current technology limitations in traditional Ul to accept uploaded
documents, or to send all correspondence through an electronic format; however, DETR
ESD currently has an IT project being worked to gain this functionality. Also, due to NRS
612 prescribing that DETR mail information, DETR ESD has a pending bill submitted for
consideration by the legislature to allow for e-correspondence in traditional Ul. DETR
currently does not have capabilities to physically mail correspondence to PUA claimants.
This would require technology and staffing resources to change.

18.Whether and how DETR is determining that a claimant is precluded from
pandemic-related benefits by virtue of a Ul account balance including any
efforts being undertaken to address this issue?

Response: If a claimant has even one dollar of UI eligibility the claimant must file

and exhaust that program eligibility first.
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19.Is DETR is taking steps to clearly advise claimants that weekly requests for
benefits need to be submitted?

DETR ESD has delivered a weekly press briefing and press releases with
information and updates regarding the benefit program since the pandemic started. All
DETR ESD’s written materials on filing a claim state this and the PUA module even has a
separate “button” to file claimant’s weekly claims certification under. Instructions are
given in multiple ways every week as a reminder and are provided in both Ul and PUA
claimant handbooks/instructions which are available online. This information is also
provided on eligibility determinations.

20.Identify the main factors associated with alleged delay in processing
applications for UI or pandemic-related benefits and identify
recommended approaches to address such issues.

Administrator Gaa explains that such delays are due to volume of claims in the short
timeframe and staffing availability to process claims. DETR ESD has taken and continues
to take and refine all available technological processing that can be done. The Agency
continues to improve and adjust this process as new functionality deploys in the case
management systems. ESD has been looking to add additional resources in the form of
additional contract support and or more staffing. State staffing is dependent on the State
budgeting and hiring process even with the Governor’s waiver in place. These steps take
normally months and years and ESD continues to do this daily, weekly, and monthly once

it is provided the budget authority and positions to do so.
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21.What is the current and reasonably anticipated staffing DETR has, and at
what levels, to handle the applications for Ul or pandemic-related benefits
does it have/or expect to receive in the near future?

Response: See prior provided staffing level information. DETR has been working on
both additional contract resources and more state staffing but these are to be determined
at this time and dependent on state processes in large degree. The expected timeline, to
receive additional contract resources and more state staffing. These are 15-30 days
minimum.

22.What does the data from neighboring states reveal when compared and
contrasted with Nevada’s experience?

Response: There 1s a misconception that Nevada was far behind other states in
rolling out payments under CARES Act programs. (Ex. I to Resp’t Opp'n. to Pet. for Writ
of Mandamus, Decl. David Schmidt at 9). Data available from the US Treasury identifies
when states began drawing funds to pay PUA and PEUC benefits. This data shows Nevada
began making payments for PUA on May 27. Id. The median state began doing so May 8.
Five other states (DE, IA, ID, NH, OK) began making payments after Nevada, with the last
such state doing so on June 15. Another four states (AR, IL, KS, WI) began making PUA
payments within the week before Nevada was able to do so. Id. Nevada was not an outlier
and was not the last state to pay PUA benefits by several weeks. Further, Nevada was
ahead of other states in paying PEUC, and started on May 11, compared to the median
payment start date of May 14. Id. To date, four states have not made any payments in
this program at all (CO, ME, NH, VA) and only 15 states were ahead of Nevada in

launching PEUC benefits. Id. The table at the end of this document labeled "Payment
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Start Dates" lists all the payment dates for these two programs. Id. FPUC is drawn from

a separate account at the US Treasury and does not appear in this data.

Id.

State Ny | CA | AZ | uT | 1D | OR | FL | HI
Workforce Statistics
2020 Rate 25.3% 16.3%) 8.9%| 3.5% 8.5% 14.2%] 14.5%) 22.6%
Insured Uumm Rate, Week of_k_all 4 20.87% 15.89%) 7,!261 4.90% 3.97% 10.42%) 6.77%) 20.7]9_6'
Self-Employment Estimate, 2018 Census Bureau 82,115 1,550,418 193 825/ 73,73 57,350 146,209 566,501 46,569 |
Ul Stntistics
Initial Clasms Taken March 7 to July 4 543,316 6,301,985 760,872) 197427 lﬂ.ﬁslﬁ 527,880 3,058,819 290,399 |
%SM Initd Claiens Taken 1253%) 783%) 866%| 1018%! 908% 610% 2532%| 1225%
Ul Average Annsal Covered Employment 1,379,654 17,330,010 2,885,408 1,474,336 733,499 1,914,153 8,604,277! 621,949
TInitial Claims as % of Covered Employment 39.4% 36.4% 26.4%) 13.4%) 1% 27.6% 35.5%) 36.7%
Weekly Claims Taken 4.!19,5!9‘ 38,778,287 'AIOG,MI 1,157,702 762,157 3,573,906 10,292,704 1,477,916
Weekly Claims per Initial Claim 7.619 6.153 3.688 5,864 4.492 6.77) 3.365. 5.089)
% Change Weekly Claims Taken 1167% 528% S70%, 699% 530% 626% 1528%] 1093%)
Smﬁml'mxiu'lllllllbuy: 55/70/74 6/63/83 7187/ 90| 69/85/92 51./68/78] 65/76/84 10/34 /55 13/29/44]
PUA Statistics
PUAIC Reported 1o DOL Through June 20 154,027] 939,147 462,128 11471 079 2,71 0) 315,
Earliest PUA Payment 5/27120) 4/29/20 571420 5714720 611720 11/ 5713720 W!_
FPUC $401.417,623 $3,492,000,000} 355 R70.044 $31,367.208 sm.m.orﬁi $43,433,2 272,30 $155,594,78
$4,888 48 $2.252 30| $1,836.04 $425.39 86:27‘ 67] $303.5¢ 30.. 53,347
$29096) $201.50) 512333, $21.28 §545.33| 52321 $31.65 $250.66)
25,116 62,423 1,994 69M 12,721 0 0, 0
S/11720) $/4720) 1820 S12220 611220 5719720 /12720 snen_6|
$23,329,639) $636,000,000 $8,255,140 8,224,342 $24,366,276 $89,209,073 $8,968,925
$1691 $36.70) SZ.Og $0.00 $11.21 $12.73 SIO.)!‘ $14.42]
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State
MA
Ml
PA
co
MD
RI
NV
NY
OH
HI
Wv
NJ
WA
GA
AZ
DE
CA
MN
MS
IN
NM

VT

Payments Since March 1

Regular Ul
$2,645,086,874
$2,836,636,439
$3,338,286,943

$994,963,766

$802,535,030
$324,901,462
$1,451,§88,691
$4,220,979,734
$2,041,593,888
$592,536,493
$246,226,585
$2,832,007,330
$2,387,179,254
$1,672,414,000
$669,716,608
$156,926,440
$5,004,014,191
$1,678,089,000
$315,178,049
$954,350,761
$315,372,077

$271,282,978

Nationwide Data on CARES Act Payments as of June 30, 2020

Pandemic Unemployment Assistance (PUA) and Pandemic Emergency Unemployment Compensation (PEUC)

PUA
$1,624,937,749
$1,675,604,214
$2,192,906,233
$1,027,657,435

$810,982,948
$108,199,188
$344,982,781
$2,202,417,337
$1,034,827,954
$144,434,605
$91,691,089
$613,689,645
$542,754,721
$597,810,798
$355,870,044
$36,396,000
$2,567,000,000
$231,737,400
$103,706,744
$211,277,201
$85,958,390

$44,817,295

As % of Ul

PEUC PEUC  PUA

$213,237,174 81% 61.4%

$63,356,332  22% 59.1%

$129,674,879 39% 657%

$0 0.0% 103.3%

$22,900,807 2.9% 101.1%

$7,359,612 23% 333%

$16,576,626 1.1% 23.8%

$217,855216  52% 52.2%

$41,559,675 2.0% 50.7%

$6,728,949 1.1% 24.4%

$10,598,128 43% 37.2%

$1,334,350,293 47.1% 21.7%

$90,752,257 3.8% 22.7%

$15,746,937 09% 357%

$4,424,740 07% 53.1%

$4,096,000 2.6% 232%

$636,000,000 12.7% 51.3%

$60,923,408 36% 13.8%

$7,853218 25% 32.9%

$24,444,533  26% 22.1%

$9,812,601 31% 27.3%

$2,587,449  1.0%

16.5%

Workforce Measures

Self
Employment

202,040
225,170
322,007
175,171
152,568
23,068
82,115
543,987
266,062
46,569
30,281
204,007
220,161
265,573
193,825
20,862
1,550,418
151,948
68,485
143,439
59,526

31,355

PUA Paid per Self Employed

Worker

Source: Data on payments made from US Treasury: https://treasurydirect.gov/govt/reports/tbp/account-statement/report.html

Source: Data on Self-Employed workers from US Census Bureau, Table DP03, 2018 1-Year estimates: https://data.census.gov

FPUC payments are not included in US Treasury reports and are therefore not included here.

$8,043
$7,442
$6,810
$5,867
$5,316
$4,690
$4,201
$4,049
$3,889
$3,102
$3,028
$3,008
$2,465
$2,251
$1,836
$1,745
$1,656
$1,525
$1,514
$1,473
$1,444

$1,429
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XII.

Special Master Written Questions to DETR ESD and The Responses.

. With regard to denials based on claimants being ineligible for PUA, can you

provide a detailed explanation of the appeal process that is going to be
implemented and when you expect that system to be implemented?

Response: The appeals module is scheduled to be live this week on Thursday. The

appeals process will be similar to the process in traditional Ul as all the following

possibilities:

vV V VY V

File an appeal request in the PUA module;

Initial review for redetermination, if no move to appeal hearing setting;

Set Appeal hearing with Appeal referee;

Hearing — (no employer included) review the materials presented in the appeal by
the filer;

Hearing determination — approve — move to payment; denied — advise of right to
escalate to the Board of Review;

Board of Review — review for remand back to adjudication for redetermination —
approval — move to payment, denial — may request additional review; approved —
reversal of prior denial move to payment; denial — advise of right to petition the
court; and

File in District Court.

Error in application: claimants have said that once they submit their claim
there is no way to go back and correct information such as a typo in a social
security number, address, week worked, et cetera. Is there a way for people

to update without waiting for a denial/fraud determination/full appeal
process?

Response: Claimants should call the Alorica call center and follow instructions

provided by Alorica. DETR ESD launched a self-healing capability but changing identifying

information, including an address after submission is a fraud indication as there are groups
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in the country that have been hijacking claims in this manner. User error is causing
significant delays for people as DETR ESD works through these claims.

3. PUA retroactive benefits? §2102 provides up to 39 weeks retroactive from
weeks ending 1/27/20 through 12/31/20. See UIPL 16-20, dated 4/5/20 at p. I-
8.3; see also p. I-10.10; p. 3, sec. 4.a.1. Is/how is DETR going to provide
retroactive benefits for periods prior to May 16 go live date and or prior to
glitches, pending approval limo, no ability to file weekly claims, erasing
peoples claims? Can you explain retro benefits? When due? how paid?
effective date? etc.?

Response: Retroactive benefits occur if a claim is otherwise eligible. Please see PUA
payment time lapse for issued payment by benefit week. How it works for the earliest
periods is certainly a tricky matter - but for a claimant to be eligible for PUA in the week
of February 8, for example, the claimant would need to be unemployed due to COVID-19 in
that week. While benefits are technically available IF a claimant meets that criteria (e.g.
if an 1C/gig worker was forced to suspend operations in February due to declining economic
activity from China), eligibility a difficult bar to clear.

4. How is DETR reviewing regular Ul claims that were denied as of 1/27/20
forward eligibility for PUA? See UIPL 16-20 dated 4/27/20 at p. I-2, #5.

Response: Traditional claims denied in Ul that may be eligible for PUA are sent
determination information directs them to PUA. Likewise, PUA claimants with UI
eligibility are sent e-correspondence directing them back to Ul.

5. Section E — Admin of New Programs in Nevada (or see § II.A.vii - Funding)
— PUA and FPUC are 100% federally funded. See UIPL 16-20 dated 4/5/20 at
p. 5 “Program Administration” — “The cost of PUA benefits is 100% federally
funded. Implementation costs and ongoing administrative costs are also
100% federally funded.” The Special Master thinks this is undisputed. Yes
or no?
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Response: Yes, this is undisputed. This is how the act reads. Note: to date Nevada
has not received implementation funding for any of the CARES act programs. Additionally,
while these programs are federally funded, the administration funding is on a
reimbursement basis, meaning that available cash flow may limit DETR’s ability to
instantly respond. Further, PUA funding will be reimbursed first through a workload-
driven function, and only later will the DOL potentially work with DETR if DETR’s actual
expenses exceed the reimbursement DETR's already received. See UIPL 16-20, beginning
on page I-14:

D. Financial Information and Instructions:

1. Payment to States. Requesting PUA Benefit Funds—Under Section 2102(f)(2) of

the CARES Act, each state that has entered into an agreement with the Secretary

to pay PUA, will be paid an amount equal to 100% of the amount of PUA paid to
eligible individuals by the state under the agreement and in full accordance with the

CARES Act and these instructions. States will request funds from the Extended

Unemployment Compensation Account (EUCA) through the Automated Standard

Application for Payments (ASAP) system. Drawdown requests must adhere to the

funding mechanism stipulated in the Treasury-State Agreement executed under the

Cash Management Improvement Act of 1990. Requests will be funded in the same

manner as all ASAP transactions elected by the states (FEDWIRE or ACH to the

state benefit payment account). There will be one new line in the ASAP for making

drawdowns to pay PUA benefits, refer to #3 below for drawdown instructions. The

line will be clearly labeled PANDEMIC UNEMPLOYMENT ASSISTANCE (PUA).
Section 2102(f)(2)(B) authorizes the Secretary to determine the amounts to be paid to states
for processing PUA workloads. Such costs will be based on workload counts reported on the
ETA902P report, and will incorporate minute per unit factors and salary rates identical to
those used in the computation of the regular UC program above base administrative costs.

Administrative costs will be computed on the ETA 902P report, line 301, column 17. See

Attachment VI for additional detail.
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Finally, the supplemental budget request process will be used for states to request
funds for implementation.

6. Where emergency admin grants provided to states (with distinct
requirements) “Section 4102” to be used for “including [] taking such steps
as may be necessary to ensure adequate resources in periods of high
demand.” See DOL UIPL 13-20 dated 3/22/20 at p. 3.4. The Special Master
think this is undisputed, but the Special Master is not sure how the funds
are drawn down and how they are currently being spent. "Attachment I"
provides for a potential $10,684,454 in funds.

Response: this is for programs other than UL

$10.6 million is the Families First Act funding (and UIPL 13-20 explained that
funding). These funds were made available by DOL to help respond to the COVID
pandemic, prior to the existence of the CARES Act, and states have the widest latitude in
spending these funds (could be UI or other sources). However, in the context of increased
Ul demands and CARES Act implementation and contract needs pending later DOL
reimbursement, this is a very limited pot of money, and the 500,000+ UI claims we're
taking and system demands for that would also need to be taken into account.

As of roughly the middle of May, Nevada had done everything necessary to apply for
the two tiers of funds from the FFCRA and those funds are available to Nevada in the
ASAP system. Because these are the most flexible dollars, they should also be the last
dollars spent, after:

» UI grant funds;
» UI above base funds;
» CARES implementation funds; and

» CARES ongoing reimbursements.
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7. To what extent did the Federal guidelines emphasizing fraud protection in
administering PUA, FPUC, and PEUC affect Nevada’s acceptance/denial of
claims?

Response: Note the timing of the guidance. DETR received the alert memo in April
before its system was live, and the OIG concerns report before payment started. This
coupled with UIPL 16-20 change 1 did frame the approach that Nevada took because the
state was already instruction that OIG was initiating audits for fraud and program
integrity, and information that was shared by other states where the DOL had gone in and
done correction action plans directing states to change their process after implementation
due to the level or fraud — See Washington State as the best example.

8. What steps were taken to limit fraud in Nevada’s implementation of the
program?

Response: Nevada applied the updated guidance from DOL, instructive information
from the OIG , and the shared state experiences from the NASWA calls of the states who
were experiencing large rings of fraud claims to try and prevent fraud up front. This effort
continues, and is tuned each week to try and sieve this down to eliminate the legitimate
filers from the stopped claims.

9. The Special Master knows this was previously discussed, but can you
explain to me again why DETR decided to use two separate claim filing
systems instead of incorporating PUA into the traditional Ul portal? This
Special Master recalls something about coding in an old system, but did not
track all the details.

Response: This was because DETR did not have the technical resources to deploy all
the CARES programs simultaneously, and because DETR’s existing Ulnv system only had

shell coding that would have to be worked at the same time as the other programs and then
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deployed. For system stability reasons DETR could not risk this beyond the issues DETR
had with resources for programming in the Ulnv system were so limited. This was a “speed
to market” and system stability decision so that we could make payments of benefits in the
quickest manner.

10.Why was a self-certification of eligibility insufficient to allow ESD to
provide PUA benefits under the CARES Act?

Response: This is based on the DOL guidance and follow up guidance listed in UTPL
16-20, Change 1, plus further resulting information on fraud and the need to complete other
steps to insure program eligibility had been met.

11.Why wouldn’t ESD’s right to reclaim fraudulently distributed funds be
sufficient to comply with Federal guidelines?

Response: The other issue that recapture is not the best is based on the information
of the rings operating to gain access to PUA funding fraudulently. The states requirement
to make certain that we follow DOL as required by the Improper Payments Information

Act (IPIA) and the Elimination and Recovery Act IPERA). See this link for more details:

https://oui.doleta.gov/unemploy/improp pay.asp The share of payment recaptured isn’t

something DETR can confidently pull together in the time allowed. This chart is my best
attempt, and shows total overpayments established and total overpayments recovered,
excluding the 3rd quarter of 2013 (UINV system implementation) which was a non-
economic event that had a big impact on our flows. Particularly during the Great
Recession, there were millions of dollars in overpayments that were never recovered just
from the UI system... and the COVID recession is, as you know, a significantly different

animal in terms of the numbers and dollar amounts involved.
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$14,000,000

$12,000,000
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Source: https://oui.doleta.gov/unemploy/csv/ar227.csv

12.Can you provide a narrative discussion (a few paragraphs) regarding the
current status of the claims of those PUA claimants who filed their claims
between 5/16 and 5/24 to describe and explain the data Mr. Schmidt sent
this Special Master over the weekend regarding these “first filers”?

Response: DETR had intended to send separate responses, but as of this date was
unable to provide a response.

13.Can you help this Special Master understand that it means for a claimant
to have on their claim status “claim under review: no” and also “unresolved
issues: yes”?

Response: DETR had intended to send separate responses, but as of this date was

unable to provide a response.
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14.Can you help this Special Master understand the policies and practices
governing call center interactions with claimants? What is supposed to
happen when a claimant calls the call center? Is there a script? A decision
or information tree? What is the scope of what they are permitted to say
or do?

Response: DETR had intended to send separate responses, but as of this date was
unable to provide a response.

15.This Special Master am not clear on how claims of people who qualify for
PUA and also have eligible Ul income are handled

Response: DETR is running an API/interface cross match to detect Ul eligibility. For
claimants that indicate Ul eligibility from this cross match, claimants are directed that
they must file for Ul if they have wages indicating they may have eligibility as per DOL
guidance. Can a claimant waive Ul eligibility so that they can claim PUA benefits? No, per
the DOL guidance previously sent the order of payment is established by the DOL guidance
and cannot be waived in any manner.

16.1s there a minimum amount of Ul income a PUA claimant can have but still
get PUA? A lot of claimants have described being notified they don’t qualify
for PUA because they have Ul income, but the Ul income is a part-time job
and most of their income is from self-employment. Are those claimants
stuck with getting only $40 a week instead of getting $426 a week, for
example? If the answer is claimants have to decline the Ul income, is there
a fast way to do this?

Response: Per the DOL guidance claimants cannot decline in any fashion the UI
eligibility and be paid from PUA. Regardless of the disparity of the program base benefit
amount, if someone has $20 of eligibility for Ul benefits, the claimants must exhaust these

benefits before being eligible for subsequent programs including PUA.
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17.1s it possible the IP address problem (out of state or out of country) can be
partially attributed to using a VPN?

Response: Yes, it is possible. Other states (Washington and Virginia may be two of
numerous) are requiring claimants with this problem to call into file because of this factor.
Nevada is doing the same. If a claimant is in fact blocked in some fashion we direct filers
to call the Alorica call center.

18.1Is it possible the IP address problem (out of state or out of country) could
have initially been part of a coding error?

Response: No, this was upfront discussed with the vendor providing the solution.
This is more of a vetted actual problem being discussed through the states as a legitimate
identification of fraud. It is not the only factor used to detect fraud but it is one prong.

19.0ne group the Special Master has been spending a lot of time analyzing is
the PUA “first filers.” There appear to be a huge number of claimants who
filed on the first or second day and have not yet received benefits. Do you
have any data and/or statistic insights into that group of people?

Response: Here are two reports on this group:
* Open Issues on Unpaid Claims Filed May 16, 2020
Unique claims: 11132
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7/16/20, 9:51 PM

Open Issues on Unpaid Claims Filed May 16, 2020
; Unlque clalms 11132 -

Unique Clalms Wrth Share of Umque Clalms Wlth
Issue Descrlptlon Issue Issue

lnvestlgatlon Case SDECIa| PrOJect 6,410 57 58%

PUA Clalm Stopped 3,499 3’] .43%

PUA - Other program ellglblhty 2,759 24.78%

DUA - Unemployment not result of o

disaster 2,050 18.42%
Two-Factor Authentication failed - Bad 1127 10.12%
phone ' e

Two Factor Authentlcatlon falled 398 3.58%

PUA Refusal to Telework 224 2.01%

Invalld SSN 199 1.79%

Requrres Staff Revrew 18 1.06%

No employment history 106 0.95%

Fraud Conversron 86 0.77%

PUA Refusal of work 82 0.74%

Refusal of Referral 82 0.74%

PUA Reqwres Staff Rewew 70 0.63%

PUA - Pen5|on 42 0.38%

Pensron 30 0.27%

PUA Recervmg Slck Leave 30 0.27%

Clalmants immigration documentatlon has 10 0.09%
expired

Quit Freehand 10 0.09%

file:///Users/JDG/Library/Containers/com.apple.mail/Data/Library/M..9 303C6FA/First%20Filers%20-%20Unpaid%20Claim%200pen%20issues.htmi Page 1 of 3
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7/16/20, 9:51 PM

Voluntary Quit 8 0.07%
>C|a|mant workeo outSIde of US or Canadab - 7 " . 0. 06%
,..Suspe,nsmn SR . S MO 06%
7Potentlal Educatlon Employee‘ ) 6 | O 05%
“’Invalld Employer Chosen 5 ” 0.04%
Condltlons on the Job *~"3 ﬂ ' 003%
VIP Inl/est|gat|on Staff Audit 3 | 0. 03%
wPrlor Issue (separa'uon) B 3 - ~ bO 03%
Self-Employment 3 - 0.03%
Anotherjob 2 0.02%
Discharge - No Reasorlm(ﬂ';m‘v‘lven _ 2 M 0.02‘7:
‘Discharge for cause : 2 W N 0.02%
Personal - 2 | 0;0‘2.%
API’IOI’ Issue (l\lon Separatlon) - 2 : 002%
WPUA Proof of employment sufﬁcélm& '2‘V - 002%
Reduction in Hours - 2 | 0.62%'
V'E:ompany Reorgarli;elio’n“ 1 001%
Ezlou&?eEeMn'?se/tS:cJ: r?dards 1 0.01%
Failure To Report As Scheduled R 71 | 001%
”Health Certmcate | o 1 ﬁ 0.01%
AHeaIth/lllﬁrlweﬂst - o 1 O 01%
,Info g To Agency S 1 IR 001%
;,Ip s Name M|SmatCh 1 _ e
Labor Dispute o 1 0.01%
file:///Users/JDG/Library/Containers/com.apple.mail/Data/Library/M...9 303C6FA/First%20Filers%20-%20Unpaid%20Claim%200pen%20lssues.htmi Page 2 of 3
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Status of PUA Claims Filed May 16, 2020

PUA - Eligibility 1
Refusal of Work 1
Separation reason mismatch 1
SSN Mismatch 1
Tardiness 1

file:///Users/JDG/Library/Containers/com.apple.mail/Data/Library/M..9303CE8FA/First%20Filers%20-%20Unpaid%20Claim%200pen%20Issues.html|
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0.01%
0.01%
0.01%
0.01%

0.01%
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The foregoing two HTML reports look specifically at individuals who filed their
initial PUA application on May 16 ("First Filers"). The "First Filers.html" report replicates
in large part the chart presented during the hearing with two changes:

(1) Item C (wages on PUA application that suggest Ul eligibility - $ wages > 0 and

wages in at least 2 quarters) is matched to a report of issues in the Ul system

currently pending adjudication. This is to clarify whether an individual is pending a

PUA determination while pending a determination in the UI system.

(i1) The "Total Paid" now includes both regular PUA and the PUA-FPUC dollars

Most of the group has been paid (~ 16k to 11k). Of those who have not, the most
common holds are for violated security flags (#1) or outright fraud stops #2). The next two
largest groups are those that are flagged for Ul eligibility (#3) or because they are flagged
as not meeting the COVID-19 eligibility criteria.

Note that the percent on the open issue report adds to more than 100% because it
describes the share of claims with the listed issue. Because claims may have more than
one issue, the total 1s over 100%.

Also note, this report describes open issues. After DETR figures out how to report on
payment time lapse for this group, it will run a report that shows how many issues we have
resolved for this group. DETR’ definition of first filer is “initial claim filed on May 16" — it
can easily amend that if the Special Master prefer another group.

The "First filers - Unpaid Claim Open Issues" report looks at all of the issues that
are attached to any claim from May 16 that has not yet been paid. It is important to note
that not every issue that may be generated will stop payment (still working on getting that

filter included in DETR’s data), but particularly with respect to the larger categories, this

Page 271 of 310




10

11

12

13

14

15

16

17

18

19

20

21

25

26

will help identify causes for the hold. It is also important to note that a claim may have
multiple issues. This is not including a claim that has 5 "750" holds on 5 different weeks,
but does count a claim that has a "261" hold as well as a "197" hold. For this reason, the
"Share of unique claims with issue" will add to more than 100%. DETR can also provide
the much longer "Resolved" issue list, but is trying to stay focused on what may be
preventing payment.

Important definition: "PUA Claim Stopped" = Indication of claim outside country.
This is vague language intended to prevent revealing methods of fraud detection, as the
language DETR is using to populate this report comes from the database issue description.

DETR is available to provide clarification, expanded details, or other shifts in how
the detail is presented. I'm writing the code to pull the data and also present the data, and
knowing how deep to dive is the trickiest part, but I want to provide you with the data that
will help you most accurately represent what is going on. If there's anything I can do to
help provide clarity, just ask.

I'm using this report format because it's a clean look, but could pretty easily provide
it in Excel or csv. I'm starting with the "first filers" based on your comments yesterday
about that group, as it's a natural test case to look at what's happening with all the
claimants in this group as a way to begin speaking about the larger population. I'm also
planning on broadening the scope to also look at all claims up through June 21. Any other
helpful breakpoints, please let me know.

20.Do you have something equivalent to an aged account summary? A sheet
that lists each aged claim that has not been paid and its current status.
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Response: DETR has aggregated summaries, but not each individual claim on a
single spreadsheet. Since that would be a sheet with ~ 300,000 rows of data even limiting
the information to one row per claim so, DETR wants to verify what the Special Master is
looking for. There’s also no “status” field as such. DETR can provide a number of
summaries (# weeks claimed / paid / # open issues, initial file date, earliest payment date),
but getting into the detail of each claim (precisely which issues) could get to the point where
DETR is potentially compromising is fraud checks.

DETR proposes the following, which I think I can deliver: Modified application ID
(DETR will modify the ID, keep a personal key, and reshuffle and map the IDs so that
nobody getting the data publicly would be able to tie the ID to a specific claim, but that
there would be traceability to a particular claim).

» Number Weekly Certifications

» Paid? Y/N

» Earliest Pay Date (rounded to whole date, not hh:mm:ss)
» # Open Issues on Claim

> # Resolved Issues on Claim

In follow up to this response, Chief Economist Schmidt updated his response as

follows: Please find attached a grouped summary of applications meeting particular sets
of criteria. This data set is over 3000 pages, so I am providing an imbedded link here for
the Court’s convenience if the Court would like to review this data:

https://hutchlegal.egnyte.com/dl/H2gDbzzzDB/Appendix 18-

Grouped Applications 2020-07-13 Data.csv_; alternatively, the Special Master can

provide this data in a binder upon request.
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application IDs.” An explanation of the columns:

» Claim_file_date — date the claim was initially filed in EmployNV. Rounded
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down to whole day.

Has_certs — whether the claim has any weekly certifications for benefits on
file.

Number Issues — these columns provide the number of issues on a claim /
group of claims matching two criteria, the issue status (Open, Resolved,
Other) and whether the resolution code matches the initial issue code. These
factors combine in ways I am still working to sort through to determine
whether a claim is cleared for payment. Because some issues will prevent
payment, even a “Resolved” issue may still be preventing payment. Other
1ssues may be open, pending review by DETR staff. Other issues may be open,
pending a determination by an adjudicator. Issues may be generated at the
time a claim is filed, or may be generated based on the answers to a particular
week’s certification. Some issues will disqualify benefits for particular weeks
(e.g. a PUA denial while the person is eligible for UI or PEUC), but not the
whole application. Some issues identify particular fraud investigations, other
identify holds pending investigation. This is the most complex part of the
data, and not one we can provide comprehensive detail on in a public way that
protects our own internal program operations. I've tried to strike a balance

on this to help you filter and narrow particular types of cases.
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Weeks_paid — number of individual weeks that have been paid.
First_payment — date of the earliest payment issued to a claimant (date
1ssued, not the week for which it was 1ssued).

Qtrs_covered_py — number of quarters in 2019 with wages reported in the
EmployNV application that appear to be from W2 / UI-Covered employment.
Not verified against Ul application, just descriptive.

Qtrs_uncovered_py — number of quarters in 2019 with wages reported in the
EmployNV application that are not from W2 / UI-Covered employment. Not
verified against any source documents, just descriptive.

Amount_paid_group — increments of $2,500 to describe total payments
(including FPUC) made to claimants. Could customize this, kept it broad to
keep the numbers manageable.

Matching_applicaitons — total number of applications that meet all of the

unique combinations of the criteria above.

Please note: the software I've been using for these reports crashed in the middle of the day
yesterday, so I've occasionally seen numbers that don’t line up quite right. As a result, there
may be small inconsistencies if some July 6 data was not refreshed and matched to July 13
data — I'm trying to double-check everything, but this is a very new tool and time is not my

friend. Everything appears representative, but there may be instances of imprecision.
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21.Administrator Gaa - One of the themes the Special Master has discerned
from the complaints of petitioners and messages from those presumptively
included in the "Gig Class” is extreme frustration with the call center. This
has been such a recurring theme that this issue is going to be added to this
report. To help me understand the call center and some of the grievances
against the call center, please answer the following questions:

a. Did Alorica begin accepting PUA claimant calls before
its reps were trained and before they had access to the
PUA claims system?

Response: Partially, Alorica call center was operational for a couple of weeks before
the application system was live in production. They answered general process calls,
stimulus money information calls, and other related calls from the recently passed a
CARES and Families First Act legislation. Next phase was application taking that Alorica
staff were trained on the week the application went live of 5/16 . For the next week after
we again the Alorica staff were trained for the next phase of adjudication/payment. Once
the adjudication and payment functionality was live we did then publicly announce each
phase.

b. How long did it take to get reps trained answer PUA
related claim questions?

Response: Up to 1 week for each phase.

c. Many PUA claimants are allegedly being told by
Alorica reps that training is ongoing - is that true -

training is still ongoing?
Response: Yes, each time we roll out additional functionality we provide
corresponding training. We will be doing something similar with the upcoming appeals

functionality.
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d. Are reps trained and authorized to provide
substantive guidance or advice to unpaid claimants?

Response: Substantive guidance yes, advice no. We in Ul or PUA are not to provide
any advice or opinion, but instructive information. We must remain neutral/agnostic to
maintain program integrity.

e. There are reports that reps are telling callers that,
"we're being trained on that this week . ..” Is that
something reps are trained to say to claimants?

Response: DETR can't comment if that is Alorica management advising the call
takers to say this for certain. When we have had reports of Alorica staff not following
guidance and instructions on what to advise we have brought those to the Alorica
management team. If subsequent issues were found with Alorica staff not following the
guidance their rights to processing claims in Nevada have been removed. There have only
been a handful of these out of over 300 total agents.

f. Has DETR allowed Alorica to set their call handling
protocol in a way that disconnects claimants after 6
minutes on hold?

Response: DETR does not control the telephony solution for Alorica. However, DETR
did work with the vendor to address the Robocalling issues that they were experiencing

and included this information in press releases.
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g. How does DETR know it has a "robocaller" problem, as
you have referenced a few times in your weekly press
conferences and other media interactions? How are
DETR and Alorica distinguishing "robocalls" from
desperate PUA claimants who re-dial multiple times
due to Alorica's alleged 6-minute "hold-and-hang-up"
protocol?

Response: Alorica's telephone has software that provided the information. We do
know that claimants maybe included in these and there was a self-reported PUA claimant
on Facebook that use a multi-line conference calling mechanism to create a robocalling
mechanism. Based on the reports of unique numbers calling into Alorica's system verse
total calls attempted it was clear to them that this practice was persistent.

22.Does DETR monitor emails, catalogue complaints, questions, and concerns,
with the objective of finding common complaints or issues with how the
system is working? If yes, what changes have been made to address the
concerns expressed by people who email DETR? If no, why not?
Additionally, this Special Master noticed that there are a few FB groups
dedicated to PUA claimants. Has DETR monitored those groups, made note
of concerns and questions, and taken steps to address concerns or answer
questions? If yes, what has been done? If no, why?

Response: Yes. Prior to the pandemic the agency received several hundred
complaints on any given week (we had a report that the Director’s Office tracked — plus an
email box for internet helpdesk assistance that we had 3-5 staff monitoring on given days
to respond to. Each complaint was tracked to resolution and responded to accordingly. The
most common complaint at that time were access to the Ul call center by phone, and the
need to access the Security helpdesk to reset PIN/Passwords. This was a direct result of
position reductions that had taken effect in July 2019 from the prior biennium budget cuts

that had reduced the positions for the call center to historically low levels due to the
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historically low level of unemployment and funding for the Ul program. In order to address
the Security helpdesk problems there was already an IT project that had been going on for
over a year to upgrade and update the functionality for security resetting prior to the
pandemic.

Post pandemic those numbers for assistance swelled to more than 200K emails (and
is still climbing) in just the one internet helpdesk email box in a matter of several weeks.
The agency attempted to add management resources to try and address in the initial days
of the pandemic. Most of the concerns early on were magnification of the access problems
in the aforementioned paragraph. As a result, the agency created a team of a few additional
staff to manage the complaints, and we conscripted many of the Job Connect staff to also
assist. As the weeks went on, the agency became overrun with all the emails and calls,
DETR tried to deduplicate the emails, because many filers would send hundreds of emails
demanding immediate services repeatedly. It required weeks by numerous ESD staff and
IT staff to find the singular individual questions to answer and resolve. This problem
persists with no actual relief. We placed automatic responses on email boxes (see current
one attached for INTERNETHELP@detr.nv.gov to try and address the volume and ask
people to stop sending multiple to multiple boxes because it has enormously slowed the
process of addressing.

Additionally, we worked together with the Governor’s Office to create an account
reset form: http://gov.nv.gov/Forms/Unemployment/ that the team worked daily.

DETR expanded hours to the call centers for 8am-8pm and one-half days on
Saturdays the same week the pandemic started to provide additional access to services.

We also moved or “crashed” the schedule with a Security vendor to add self-healing
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capabilities to Ulnv so we could again redistribute the resources for claim calls and
adjudication. As the weeks went on the complaints remained mainly about access to faster
phone center services and decisions on pending adjudication on claims. A series of other
policy decisions were made that waiver the work search requirements and other similarly
typed issues as DOL rolled out updated instructions and flexibility. Staff met on all of
these DOL instructions and guidance and walked through the technical permutations and
technology options to execute each one. As each one was rolled out staff would evaluate
the information being received by the filers about the complaints and tried to address. Not
all complaints had simple ways to address them, such as the security password reset
problem. For example, this took moving an IT project up in a very aggressive timeline for
functionality that wasn’t planned until a much later phasing of the project.

Once the PUA system went live we also relied on the Alorica call center to share
reports of issues based on the information they received from the claimants. At the start
of the pandemic we had one dedicated staff member to assist with DUA if it was triggered.
Within a matter of weeks of the signing of the CARES Act, DETR had a contracted to staff
a new call center to answer general questions that were then converted to support PUA
with more than 100 FTE positions. These positions have now expanded to 200 FTE
positions (total count of staffing, including part-time are 299).

Response: Yes, to date DETR ESD UI has received upwards of several hundreds of
thousands of contacts constituting several million contacts for assistance in various forms
since the pandemic started. Legal has received multiple records requests about complaints
and resolutions. Changes that have been made to speed up processing of claims and

address access are as follows:

Page 280 of 310




10

11

12

13

14

15

16

17

18

19

20

21

25

26

Traditional Ul: (this list is not exhaustive as we have added many more that have
evolved since the pandemic started.)

Password reset functionality (see above narrative on this);

Addition of FPUC system functionality on April 11tk

Removal of Able and Available requirement;

Skipping of work search requirement;

Allowing of unilateral backdating of claims to March 15 due to the limitations in
access and staffing;

Allowing claims with deductible income to be held for only four week and pay out of
subsequent weeks if all other eligibility is met, while the claim goes through full
adjudication. This was recently changed to one week when the State entered phase
two of reopening and there was a high percentage of initial claims that had
exhausted this income that had met all other requirements; and

Allowing several groups of quit issues to move to eligibility — people that quit for
next to last employers to accept new employment, for example;

Ending prior non-fraud disqualifications for prior benefit years; this weighed the
percentage of claimants that had weeks of qualifying employment that allowed for
the ending;

Name mismatch team resolution;

PEUC functionality on June 27t

SEB Functionality on July;

Translation of UI documentation into languages beyond English and Spanish
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PUA: (this list is not exhaustive as we have made many more that have evolved
since the pandemic started.);

» Application functionality live as of May 16;

» Payment functionality live as of May 23;

» Change of Quarter functionality as of July 11; and

> Please see the attached OPC list as they are extensive/voluminous.

Response: With regard to whether DETR monitored those [FB] groups, made note
of concerns and questions, and took steps to address concerns or answer questions, the
answer 1s: partially. The agency has one Public Information Officer and one additional
support staff member that was added during the pandemic started that has attempted to
monitor social media and other media information indicating that access or system
problems have been occurring. Note that there have been in the multiple thousands. It
has been a particularly difficult source of information for the agency to monitor Facebook
and Twitter relating to PUA claims. The main difficulty has been due to the threats that
have been received, particularly through this medium. Many of the reported barriers or
issues that the agency staff looked at resulted in false profiles or the inability to confirm it
was an actual person. They also included detected individual fraudsters. These forms of
communication have been used by organized fraud groups to place pressure on the agency,
politicians and individual employees to try and perform wide sweeping decisions to release
funds for unvetted claims. Most of the monitoring has made it difficult to determine the
root cause of issues since there is no direct dialogue with the filer to ask questions. Many
of the complaints are less about items needing to be addressed in functionality and more

about user errors or waiting on decisions.
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DETR has reviewed and reported multiple technical issues reported by the media,
to us in emails, and through Facebook and Twitter to do their best to find a root cause
problem. The only major one to date that actually created a direct barrier for 1000s filers
was the issued that occurred the weekend of June 26th. This had to do with a problem of
code deployment by the vendor that was incomplete, and this was immediately worked on
to reverse. All accounts were intact, just not viewable to claimants. These accounts have
been restored to full viewability as of the writing of this outline.

Also, since the full functionality for the life-cycle of a claim was being built as DETR
launched, the ability to complete root cause analysis was truncated. For example, we stood
up Application taking functionality on May 16th; Payment functionality on May 26th,
updated decision notifications between May 26th through present, launched quarter
change functionality today, launched two factor security verification on June 24th and had
to turn it off that weekend because of back end problems. DETR expects to launch appeals
submission functionality next Thursday July 16th . Additional decision notices should also
launch this week. Decision approvals occur in the form of payment to the claimant
currently as referenced with the confusion for claimants that received “approved” notices
in my supplemental declaration.

The agency has two dedicated staff members that are responsible for monitoring
social media, the Department PIO — Rosa Mendez, and her assistant. Also, it 1s important
to note the numbers of the requests (in the hundreds of thousands) for assistance and the
deduplication attempts made have been unsuccessful. Multiple staff remain from support
positions and Job Connect offices throughout the State answering these complaints and

emails individually, but we do not have sufficient resources to speed up this process.
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23.This Special Master reviewed the contracts with both Geographic
Solutions and Alorica. Can you provide a brief narrative on the process
that led to your selection of these vendors. The Special Master reviewed
notes on this topic and remembered DETR used emergency authority to
select these vendors and get contracts approved. Also, please just confirm
that DETR had not conflicts of interest with the vendors (no financial

interest or other personal relationship or interest in these companies)

Response: DETR solicited proposals from multiple sources for both contracts and
then used the emergency provision:
For Alorica we received proposals from the following:
Alorica
Maximus
DataMark
Sutherland Global
The Results company
NASWA produced a list of companies working in this space and DETR reached out
for proposals except for Sutherland Global that was a local company. DETR ended up
settling on Alorica for several reasons. They had the lowest price, they had facilities in
Nevada, they had background checked folks ready to go, and agreed to actively recruit in
Nevada. There were no conflicts of interest. The contract was for 100 FTE equivalent and
the average talk time is just over 15 minutes on average. DETR will send some updated
stats in the morning.
For GeoSol we solicited proposals from 4 entities:
GeoSol
Sagitec

Fast
Deloitte
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Deloitte said they didn’t have the bandwidth to take on Nevada. FAST didn’t have
the necessary functionality. Sagitec had full capacity but their system was untested and
cost $700,000 more than GeoSol. We settled on GeoSol because their system was in test in
three states Tennessee, Louisiana and Nebraska. DETR also had a different product
already under contract for our employment services and they had already established
minor connections to our current Ul system, and as mentioned before 700,000 less.

24.What is the maximum capacity of the Alorica call center to receive calls and

respond to questions at any given time?

Response: The capacity of Alorica is measured by FTE hours. The contract with
DETR calls for 100 FTE and 35 adjudicators at a cost not to exceed $6,700,0000 by
December 31, 2020. Training for each FTE has lasted roughly a day and half with follow
up remediation training. Pre-COVID, training usually took two weeks.

25.Can one of you provide a step by step explanation on how a claimant would
go about getting a fraud flag removed from their file and how long that
process takes? In answer to this question, the Special Master just want you

to focus on what DETR would tell a member of the public, particularly a

claimant, who needs to know what to do to address a potential fraud issue

triggered on their claim.

Response: The typical process available to claimants is to call Alorica. Thereafter,
a note will be made to the file. The fraud flag will trigger DETR staff to review the notes

and do an independent review of the file manually.
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26.How much investigation per claim is required to clear the claim or confirm

the claim is fraudulent?

Response: DETR attached some information that came from DOL about fraud
scheme and concerns. There are specifics related to the CARES Act passage and potential
vulnerabilities to these programs. There are noted items in this communication that
expressly state that all the states provide due diligence take necessary actions to prevent
fraudulent payments of claims. These items may seem appropriate to be considered for
submission under seal or in camera as it relates to fraud. This does not include any
Integrity Center information that I am trying to work on under separate cover.

As has been stated several times, DETR ESD has an affirmative obligation to
monitor for fraud. Program integrity is a major requirement outlined in DOL guidance and
cited in each UIPL issued under the program integrity notice in the issued guidance.

Note the following information from DOL website:

https://oui.doleta.gov/unemploy/improp_pay.asp#

https://oui.doleta.gov/unemploy/bqc.asp

https://www.oig.dol.gov/hotlinemain.htm

https://oui.doleta.gov/unemploy/highdollar.asp

https://www.paymentaccuracy.gov/

https://integrity.naswa.org/

Also, attached are the Duties and responsibilities of the Fraud Unit Manager pre-
pandemic. Both the Fraud Manager position, along with the vacant Deputy Administrator

of Ul, were vacated by retirement prior to and during the pandemic. They were
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subsequently filled in June once the Governor’s Finance Officer authorized the positions
for hire.

XIII. Special Master Written Questions to Petitioners and Responses
(RESPONSES WERE NOT EDITED).

1. Do you have any observations or recommendations that you would like me
to consider adding to my report to the Court?

Response: First systemic change, once DETR has informed the claimant of a favorable
eligibility determination, put the file aside, you don't need to waste any more time on it,
payment must be continued until after an ALJ says it doesn't and that can be done later.
So, DETR should stop wasting time on files that are now done. DETR then can move
forward instead of being caught in this constant re-reviewing quagmire. Pay every claim
with a favorable eligibility determination, and keep paying until after an ALJ says to the
contrary. That's what the courts will make DETR do anyway. I don't care if the manual,
or NRS, or anything else besides a federal statute says to the contrary. Until, and unless,
the Supreme Court reverses Java, that's the law. Follow it.

Second systemic change, If DETR says you can't get PUA because of UI, then you must
get UL. Start paying the UlI, or don't say this is the reason for non-payment. Again, once
that determination is made by DETR, it should not go backwards and not pay based upon
a different determination. That will clear up about 45,000 of these cases right off the bat.
Java says when DETR makes a favorable determination the property right vests in the
claimant. And to stop paying the weekly benefit, is just a pre-judgment taking of property
without due process. Going forward, integrate the PUA and Ul system, so DETR doesn't

mistakenly deny PUA when Ul isn't really available. That’s not the claimants' problem,
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its DETR's. UNDER JAVA THERE IS NO 'TEMPORARY' OR CONDITIONAL
ENTITLEMENT DECISIONS, at least not for all the facts at the time of the decision is
made. Continued eligibility can be dependent upon looking for work, and not being
employed on the side, but that's a future event. It can't be dependent on a re-examination
of the facts that led to the initial decision-- at least not until an ALJ considers those
historical facts. The Jenkins case out of the 7th circuit even says criminal fraud can't be
unilaterally stopped says I will file a brief tomorrow on this. But Java overrides identify
theft and fraud discovered after a favorable determination letter has been sent.

Third systemic change, issue checks and /or direct deposit and let the banks deal with
the identity issue. These debit pay cards are a whole other scam, with fees and the banks
keeping the residue amounts. For security it's the same as issuing cash. Why do it. There
is nothing in the law that says the state of Nevada can't issue a check And if there is
interest on the float until the check is cashed, then Nevada gets its instead of some bank
based in North Carolina. This way, DETR builds in one more identity check precaution.
Not fail safe, but better than before using a debit card.

The same is true for any payments made, DETR can't stop paying until the funds run
out by the terms of the program. IF DETR could stop paying in advance of the due process
hearing, then Java would have been decided the other way-- especially for the one person
in Java where the employer won on appeal. Stop this self-help, and at the same time, free
up people to process new claims instead of constantly re-examining old ones.

Fourth systemic change stop calling the regular DETR staff without any real authority
“adjudicators.” It confuses the public. The public thinks that these people are judges so

DETR looks like its disobeying a judge or that a judge has reviewed their claim. They may

Page 288 of 310




10

11

12

13

14

15

16

17

18

19

20

21

25

26

be very important staff, but they are not judicial officers, and if they are, why isn't DETR
bound to follow what they say.

Fifth systemic change, encourage claims’ payment, rather than rejection. The purpose
of the CARES act is not to reform the UI system to prevent fraud. The CARES act doesn't
even mention fraud in part II. The Ul section-- except to say if the Administrator finds it,
she can assess a 15% penalty to the recovery of funds. That's it. No criminal prosecution,
although she can refer to AG (but so can you or I). And there is no money from employers
or the state of Nevada in the PUA program, so, to the extent DETR finds UI coverage,
DETR is charging an employer and the state for what would otherwise be federally paid
100%.

Sixth systemic change — DETR staff should help people fill it out correctly so they get
money, not make it difficult so they don't. Same as above, CARES is just PPP for workers.
It’s helps the economy as much as it helps the claimant. There is a lot of debate and class
envy over where congress should inject stimulus money-- should we give the rich more
money in terms of a tax reduction, or should we give the poor more money because they
need it. From a pure economic point of view, in the long run it doesn't matter where the
injection point is, as the market will move the money to where supply and demand says its
needed. So, helping people get the money is doing a good thing for everyone. And let the
DETR person input data right into the computer while they are on the phone with a
claimant, so that we don't lose things in translation or we wait too long, or the claimant
didn't have the screen up and really doesn't understand the question, or the instructions
DETR gave. Have the claimant pull up his screen, let the DETR people pull up the same

page, and just like a help desk at a software company, walk the claimant through the
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process. Swear or affirm the claimant on the phone on a recoded line, and you now have
self-attestation and a form that is filled out correctly.

Response: Not linking the UI accounts with the PUA accounts in the computer is
huge—first because it adds an extra time consuming step in the process and puts the
burden on the claimant to secure a Ul payment, which despite the claim for UI eligibility,
is often answered in the negative which results in “No Payment” from Ul for one reason or
another, proving the original denial of PU for Ul coverage was factually incorrect. If DETR
denies PUA because of U, then it ought to be estopped from denying payment under UI.
(Not only does an incorrect determination of Ul coverage hurt the claimant, it hurts the
state of Nevada since the Ul program does have state funds in some of it. Thus, kicking the
can down the road by claiming Ul eligibility when there is none is a lose lose situation for
the people of the state of Nevada.)

XIV. Recommendations

In accordance with the foregoing, the primary “bottlenecks” and fractures in the
system appear to be: (1) No opportunity for an aggrieved claimant to challenge DETR ESD
decisions or non-decisions; (2) the unemployment insurance system was not created to
handle hundreds of thousands of claims in 90 days and establish new benefit programs to
serve additional people; (3) the widespread existence of “glitches” in the benefit delivery
system; (4) claimant errors are rampant which lead to significant delays in processing an
application; (5) claimants do not have a reliable person who can provide them with
information and assistance to accurately complete applications and resolve problems as
they arise; (6) the call center hired to answer claimant questions and provide assistance

has failed to consistently deliver competent and compassionate service; (7) the new benefit
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programs are vulnerable to fraud; and (8) systemic fraud has constipated the system and
put additional strain on vexed people and limited resources.

Now, therefore, based on these observations, the Special Master respectfully offers
a few recommendations for the Court to consider as it reviews the facts presented in this
report. As was stated in the beginning of this report, the Special Master’s role is not to
advocate for one party or the other, nor is it his role to render legal conclusions or make
equitable decisions. The Special Master merely offers the following recommendations to
assist the Court with considering the options available to act or not to act.

A. PUA Appeal Process

When the Special Master interviewed Administrator Gaa and her staff on Thursday
July 9, 2020, I learned that PUA claimants did not have a means to appeal written
determinations (or defacto determinations). This means that, since May 16, 2020, every
person who has filed a claim and been aggrieved by ESD determinations regarding PUA
benefits that had not had an opportunity to be heard. Hence, the only avenue to have their
grievances heard has been to hire an attorney and file a civil action for relief from a District
Court. "Due process of law" requires that a person shall have reasonable notice and a
reasonable opportunity to be heard before an impartial tribunal, before any binding decree
can be passed affecting his or her right to liberty or property. U.S. Const. Amend. 14;
Const. Nev. art. 1, § 8. In determining whether due process of law has been denied, regard
must be had to the character of the proceeding involved, and respect given to the cause and
object of the taking. Notice and opportunity to be heard are of the essence of the "due
process of law" guaranteed by the state and federal Constitution. Humboldt Land & Cattle

Co. v. District Court of Sixth Judicial Dist., 47 Nev. 396, 224 P. 612 (1924). Due process of
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law requires an orderly proceeding, adapted to the nature of the case, in which the citizen
has an opportunity to be heard, and to defend, enforce, and protect his rights. A hearing
and an opportunity to be heard is absolutely essential. We cannot conceive of due process
of law without this." Golden v. Dist. Ct., 31 Nev. 250, 264, 101 P. 1021 (1909).

PUA claimants have a right to due process, namely the right to appeal decision (or
non-decision) of ESD and have the merits of their contested case heard. Due process
protections of the Fourteenth Amendment of the U.S. Constitution and Article I, Section 8
of the Nevada State Constitution apply to unemployment benefit determinations. ESD has
a well-established procedure for providing aggrieved claimants with due process, which
begins with notice regarding eligibility or disqualification regarding any week in a calendar
year (NRS 612.470), followed by a right to appeal and have a hearing before an “Appeal
Tribunal” (NRS 612.495), followed by a right to appeal to the Board of Review (NRS
612.515), and after exhausting these administrative due process remedies, present a
petition to a Nevada Court for Judicial Review (NRS 612.530).

Denial of due process alone is an injury. Whitney v. State, Employment Security
Dep't, 105 Nev. 810, 813, 783 P.2d 459, 460 (1989) (recognizing a due process violation for
unemployment benefits is a cognizable injury); see also Glaser Employment Sec. Div., 127
Nev. 1137, *3, 373 P.3d 917, *3 (2011) (unpublished disposition). Here, PUA claimants who
have disagreed with ESD determinations have been injured. In this regard, there has not
been any remedy available to them by which they can recover PUA and FPUC benefits
unjustifiably denied to them or delayed as a result of ESD decisions or non-decisions. Such
a circumstance is a classic denial of due process of law. The Nevada Supreme Court has

consistently held since 1877 in administrative cases that a parties’ right to a hearing before
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having a property right taken is secured by the fundamental constitutional principle that
parties are entitled to due process. See, e.g., State of Nevada v. Northern Belle Mill &
Mining Co., 12 Nev. 89, 92 93 (1877); Spilotro v. State ex rel. Nevada Gaming Comm'n, 99
Nev. 187, 195, 661 P.2d 467 (1983). Moreover, in unemployment compensation cases in
which there is a dispute over eligibility or the delivery of benefits, basic fairness requires
due process before an administrative tribunal. See, e.g., Whitney v. State, Employment
Security Dep't., supra.

Administrator Gaa explained that, because the PUA system is new, a new appeal
process had to be established. On Thursday July 16, 2020, Administrator Gaa formally
announcement to Alorica about Appeals functionality GoLive in PUA tomorrow.
Administrator Gaa had a press conference scheduled for July 17, 2020, but due to some
unforeseen circumstances it was canceled. However, the Appeals module is expected to go
live on the morning of July 18t, Claimants will have 30 days from the date the Appeals
module goes live to file their appeals. Once the appeal functionality is active, claimants
will be directed to submit their appeal through the EmployNV application. Due to delays
in the implementation of the appeals module, claimants will be permitted to file a late
appeal for a period of 30 days after July 17, 2020. This should allow for the backlog of
appeals that would normally be considered late to be submitted. During that 30-day
window, all appeals requests will be considered timely for hearing purposes.

Notwithstanding Administrator Gaa’s and her team’s Herculean efforts to deliver
benefits to eligible claimants, there is no pandemic exemption to the due process rights of

claimants who have been aggrieved by ESD determinations (or non-determinations).
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Therefore, I recommend that the Court appoint a Receiver® to ensure that claimants have
an effective avenue for exercising their due process rights. This is consistent with Nevada
law concerning due process and with the protective purpose behind Nevada's
unemployment compensation system to provide "temporary assistance and economic
security to individuals who become involuntarily unemployed." The Receiver would be
directed to ensure that the appeal process established by ESD is fully implemented and is
providing aggrieved claimants due process.
B. Establish Emergency Volunteer Claim Concierge Corps.

Given the backlog of claims, frustrations with the current system expressed by
thousands of claimants, the lack of due process, and the ESD’s valid concerns about fraud,
the Court is presented with a crisis that must be resolved so that eligible claimants are
paid without compromising the integrity of the benefit programs being administered. To
address this crisis, following in the example of other states, this Court should consider
ordering a “Volunteer Claim Concierge Corps” be established. This could be facilitated by
the Court by appointing a Receiver to assist ESD with recruiting and establishing a
network of short-term volunteer workers to assist existing ESD staff in addressing the

backlogged unemployment insurance claims. These volunteers!?® would be recruited from

99 Even if the Court does not appoint a Receiver, the Court should consider maintaining jurisdiction in some
way to make sure claimants like this one are not unjustifiably denied both benefits and due process:

I have finally reached someone at adjudication. I was told that I needed to file an appeal by the 17th

on the online system or my case would be closed.

They were unable to tell me how to do that as the system is not currently online.

My claim will be closed on the 17th due to an error at DETR and no way to contact anyone for an
appeal.
100 The Special Master called a few leaders in this community and in Las Vegas to inquire about the feasibility
of mobilizing a group of volunteers for a 45-day period. I was told with the right training and guidance this
1s was something that could be done.
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civic organizations, labor unions, faith communities, non-profit organizations, and the
business community and supported by appropriate personnel from the National Guard or
another disaster-relief organization experienced in logistics and the delivery of emergency
services. Alternatively, or in tandem with such volunteers, employees of other state
agencies could lend assistance.

In Oregon and Washington, after receiving an overwhelming number of
unemployment insurance claims—and becoming the victim of massive unemployment
fraud—state officials deployed members of the National Guard to assist in processing
backlogged claims and verifying identities of application that were flagged as suspect.10?
The members of the National Guard deployed in Oregon focused primarily on making
outbound calls to claimants with applications issues, meanwhile the members deployed in
Washington responded by reviewing the nearly 200,000 claims deemed possibly fraudulent
and verifying the identities of each application.

Oregon officials also organized a volunteer system to temporarily re-assign existing
state government employees to the Oregon Employment Department in order to make
outbound calls to Oregonians awaiting resolution of issues regarding their employment
claims.192  Paired with a lead employee from the Employment Department, the state

employees will be finding time within their existing schedules and workloads to call

101 Qpportunity Washington, Another decline in initial regular Ul claims in Washington, National Guard will
assist ESD in claims verification, June 11, 2020.https://opportunitywa.org/another-decline-in-initial-regular-
ui-claims-in-washington-national-guard-will-assist-esd-in-claims-verification/; Sarah Wexler, National
Guard Serves Unemployed Oregonians, My Oregon News, June 11, 2020
https://www.myoregon.gov/2020/06/11/national-guard-serves-unemployed-oregonians/.

102 Sarah Wexler, State Employees Volunteer to Clear Unemployment Backlog, My Oregon News, June 8,
2020.

https://www.myoregon.gov/2020/06/08/state-employees-volunteer-to-clear-unemployment-backlog/
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claimants and, at the minimum, explain where their claims are in the system. The
volunteers come from all across the Oregon state government, including staff from the
Governor’s office, the Oregon Department of Consumer and Business Services, Oregon
Department of Revenue, legislative offices, Oregon State Treasury, and the Secretary of
State’s office.

Lastly, in Hawaii, the state legislature worked with the state’s public employee
unions to organize a volunteer drive seeking individuals that could assist in processing
backlogged claims.193 Between the Hawaii Government Employees Association, the
University of Hawaii Professional Assembly, and the Hawaii State Teachers Association,
the unions signed up over 500 volunteers. Nearly 100 additional staffers from the State
House of Representatives and the Legislative Reference Bureau also volunteered to assist
in claim processing. After two days of training, the volunteers began their work reviewing
claims at computer stations set up throughout the Hawai‘t Convention Center.

In Nevada, an “Emergency Volunteer Claim Concierge Corps” consisting of 1,000
competent volunteers could be deployed within several days of a Court order to assist in
processing backlogged claims and verifying identities of applications flagged as suspect.
The volunteers could also be trained and deployed to help resolve what ESD calls “user
errors”’ in completing applications. These volunteers would supplement ESD staff and call
center resources with the objective of eradicating the claims backlog in 45 days. Given the
fact that the contracted call center has been overwhelmed with phone calls, emails are not

responded to by vendors and state employees, and there is widespread frustration with a

103 “At least 700 state workers volunteer to tackle unemployment backlog”
https://www.hawaiinewsnow.com/2020/04/23/least-state-workers-volunteer-tackle-unemployment-backlog/
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system that has not been nimble in addressing the needs of unemployed people in Nevada,
a volunteer claim concierge corps could be equipped with training and authority to help
ESD serve claimants in a way that it admittedly cannot right now.

There is a large reservoir of compassionate and talented people in Nevada ready and
willing to help their neighbors through this difficult time of economic uncertainty and
hardship if given the opportunity and properly equipped with the training and authority
to serve.

If the Court determines that equity and due process require such an extraordinary
action to assist claimants and ESD to resolve the claim backlog, then the Court has a
number of tools at its disposal to fashion a remedy, including the authority to facilitate the
foregoing proposal by appointing a qualified individual as a Receiver. Such an individual
would best possess experience in logistics, emergency management, commanding large-
scale operations such as military operations or similar undertakings requiring both a quick
initiation of effort and a speedy accomplishment of an objective. In this regard, “The
appointment of a receiver is an action within the trial court's sound discretion and will not
be disturbed absent a clear abuse” on appeal. Nishon's Inc. v. Kendigian, 91 Nev. 504, 505,
538 P.2d 580, 581 (1975). A court is empowered to appoint a receiver, who 1s an officer of
the court who exercises duties in the interests of all parties to the litigation as the court
may direct. Lynn v. Ingalls, 100 Nev. 115, 120, 676 P.2d 797 (1984). Under NRS 32.010(3)
and (4), a receiver may be appointed in post-judgment proceedings, e.g., when it is
necessary “to carry the judgment into effect,” or to assist “in the aid of execution.” While
the potential for a receiver is unusual in this context, NRS 32.010(6) contains broad

authority for the appointment of receivers where equity would be served. “A receiver may
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be appointed by the court in which an action is pending...[i]n all other cases where receivers
have heretofore been appointed by the usages of the courts of equity.”
C. Call Center Improvement

If the State of Nevada was not bound by a contract with Alorica through December
31, 2020, this Special Master would be recommending that the State terminate its contract
with this vendor immediately based on the avalanche of complaints that have been received
about the customer service and performance of this call center. However, absent
terminating the contract, a comprehensive quality control review of the 100 FTE’s and 35
adjudicators should commence and additional training should be provided. If FTE’s are
required to received two weeks of training during normal circumstances, during
extraordinary circumstances training is imperative. It is unconscionable that the suffering
of people who have lost their jobs due to circumstances beyond their control should be
subjected to the cruelty of a call center that does not appear to be providing competent and
compassionate service.

D. Deny claims when fraud is suspected

One of the best defenses to fraud is due process, including a hearing and opportunity
to be heard. If the fraud being committed on benefit programs is as widespread as federal,
state and local officials are saying, then applications that have more than one flag for fraud
or otherwise can’t be resolved quickly by an adjudicator, should be immediate denied. A
hearing referee will likely be in the best position to consider the merits of the applications
and clear fraud flags from the applications of honest claimants. However, fraudsters are
not likely to show up at a hearing to further perpetuate their fraudulent conduct. But, if

they do, the hearing process will serve as an effective trap to help law enforcement capture

Page 298 of 310




10

11

12

13

14

15

16

17

18

19

20

21

25

26

thieves who are compounding the suffering of Nevada’s displaced and beleaguered
workforce.
XV. Other Suggestions Submitted To Special Master That May Be Worth

Considering.

As mentioned previously, the Special Master received and reviewed thousands of
emails. In some of those emails, there were suggestions on how to address “bottlenecks”
and fix the system for delivering benefits. What follows are the ideas submitted to the
Special Master as received for the Court to consider. Other than formatting, the Special
Master did not edit or revise the ideas.

1. Prepare a query of all unresolved issues created since March 1, 2020 with
aging, delineated by issue and utilize multi-claimant determinations as
available under regulations and policy regarding parties similarly
situated.

Incorporate Ul Employment and Training Guidance included in Employment and
Training (ET) Handbook 301 5th Edition, to wit: Multi-claimant "Other” Determinations,
i.e., determinations which do not involve a labor dispute but affect a class of claimants from
the same employer with a common issue. Page II-1. Under Administrative authority, the
Administrator has right to define “good cause” relating to voluntary quit and refusal of
work issues.

NRS 612.505 provides: Consolidated appeals. When the same or substantially
similar evidence is material to the matter in issue with respect to more than one individual,
the same time and place for considering all such appeals may be fixed, hearings thereon

jointly conducted, a single record of the proceedings made, and evidence introduced with
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respect to one proceeding considered as introduced in the others, provided no party is
prejudiced thereby.

This can be - by administrative action allowed under NRS 612.220 and NAC 612.700
and 612.720 - extended to issues pending determination.

“Blanket” determinations regarding certain grades and classes of the unemployed
are administratively feasible. While they may not meet Benefit Timeliness and Quality
standards for a quality determination, they nonetheless amount to a legal determination
of eligibility. Cases failing quality are not subject to redetermination in as much requiring
the Division to draft and submit corrective action plans to address.

This would require structured queries, including reason for separation, employer
involved and dates of separation. Using a process called Data Correction Request, target
individuals who have been similarly situated - and have been previously determined
eligible or ineligible based on similar circumstances- to issue a determination of eligibility
or ineligibility in those cases. This has realistic potential to resolve underlying issues
relating to Leaves of Absence — in the vast majority of cases since the state-wide closures,
at the employer’s initiation constituting a layoff unless compensated under Nevada Law.

This would also alleviate backlogs of persons subject to disqualification of benefits
under NRS 612.434 regarding employees of educational institutions, allowing those so
situated to proceed to either basic Ul if work and earnings are in an employer-employee
relationship, or to the PUA program is those earnings are not covered employment and
allow payment under the PUA program.

Claimants that misrepresent their circumstances are subject to penalty under State

and Federal law. A small percentage of persons who were on leaves of absence due to
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personal medical conditions may get paid, but the question regarding ability to work and
medical conditions can be incorporated as a filter to again weed those out for further review.
This question is also attested to under penalty of perjury.

Blanket disqualifications, such as those currently being used regarding fraudulent
potential, would be eligible for redetermination. The Division can and has set up review
processes to look at new information provided in conjunction with filed appeals to issue a
redetermination of eligibility.

2. Issue an administrative finding that after 28 days, adjudication is
authorized to issue a determination based on any and all facts present.

From ET Handbook 301: ELEMENT 17 — ISSUE DETECTION DATE Enter, from
SWA automated claimant or nonmonetary determination history file or import date for IB-
1, the date (mmddyyyy) the SWA first became aware or should have become aware of the
issue to which the nonmonetary determination applies.

Page V-10 If a party fails to respond timely to a request for information made as part
of the factfinding process, a determination may be issued based on available information
even if subsequent adverse information is received from the other party.

NRS 612.475 provides the timeliness of an employer response: 3. Upon receipt of
a notice of the filing of a claim, the employing unit shall, within 11 days after the date of the
mailing of the notice, submit to the Division all known relevant facts which may affect the
claimant’s rights to benefits.

The Division has the responsibility to process incoming data in a timely manner. If
after said 28 days, the Division has NOT processed an employer response, a presumptive

finding that the employer has NOT responded should be forthcoming, with the claim
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scheduled for resolution on claimant-provided information. The additional seven days prior
to this finding acknowledges workload delays due to unprecedented volumes. The Division
MAY need to acquire additional scanning units and staffing and may need to create
secondary shifts to make data available in existing frameworks.

3. Eliminate requirement to file a weekly continuing claim to issue a non-
monetary determination.

From UI Performs, Core Measures: First Payment Promptness: % of all 1st payments
made within 14/21 days after the week ending date of the first compensable week in the
benefit year (excludes Workshare, episodic claims such as DUA, and retroactive payments
for a compensable waiting period). >87%. DETR by policy has required a claimant to file a
continuing weekly claim as part of the first compensable week criteria.

From ET Handbook 401page V-1-5: b. Compensable Week. Claimants who are
monetarily eligible or who have a pending monetary determination may claim--submit for
payment or waitingweek credit—a week of unemployment for which they believe they meet
the state’s weekly eligibility conditions. A week with excessive earnings—enough to reduce
the weekly benefit amount payment to zero—is considered a week of employment and not
unemployment and thus is not a “week claimed.”

Longstanding debate ensues over whether this requires the claimant to file an
ongoing weekly claim in conjunction with the initial claim. For example, the California
EDD defines a week of unemployment as follows in Miscellaneous MI 10 — Time
Requirements for Filing Claims, "Week of unemployment” means the week of unemployment
in which an individual registers in person at an employment office prior to the close of

business on Friday of such week.” From Ul Program Letter 33-96: The first compensable
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week in the benefit year is the first possible week for which benefits could be paid, regardless
of a claimant's nonmonetary eligibility.

From UI Program Letter 4-01:

With this UIPL, the Department clarifies this statement in UIPL No. 1145, Attachment,
concerning payment during a continued claim series. Prior to the date for timely
determinations, a State is not required to pay UC without a determination. However, when
the date for a timely determination has passed in a continued claim series, the State must
either issue a determination of ineligibility for UC (where the facts establish ineligibility) or
else pay UC immediately. Payment would occur under a presumption of continuing
eligibility. The presumption means that the State has made an initial determination of
eligibility and, based on that initial determination and the absence of facts clearly
establishing current ineligibility, the State agency presumes the claimant's continued
eligibility until it makes a determination otherwise. The presumption is appropriate in a
continued claim series because a determination of initial eligibility exists on which the
presumption can be based. The presumption may not be applied on an initial claim. The
presumption appropriately balances the timeliness and accuracy concerns of Section
303(a)(1), SSA.

4. Expand “role” access to claims examiners within the UINV computer
systems to allow them to resolve matters either routinely or
administratively considered non-issues.

This might include leaves of absence, quit to accept other employment and identity

verifications. Expand the Ul system to incorporate a Nevada Driver’s License/Identification
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Card cross match in UINV as allowed under existing inter-local agreements, even if by
independent query in a stand-alone manner.

5. Mandate more effective and transparent messaging as it applies to
programming changes and impact.

Recently the Division presented claimants with several changes, including a
“Reactivate” Ul claim and a “File a New PUA” claim option, both of which set back the
claimant’s progress with no explanation as to reason or impact. This explanation should
be plain, visible and CLEAR to any party accessing the systems so they are not left to guess
how to proceed. A full and clear glossary of terminology should be both readily visible and
functional.

6. Accept claimant information as the basis to establish Combined Wage
Claims or deny the same.

The Interstate Benefit Inquiry is held “hostage” to volume and other state’s
responsiveness. Queries that require adjustment on the back-end impact charging of other
states as opposed to benefit eligibility and can be amended retroactively. Further, if the
claimant is independently eligible in Nevada for ANY amount of benefits, regardless of
addition of wages from other states, the claim can and should be released based on the
independent eligibility. Once out-of-state wages are received and added, the claimant
would receive adjusted payments and benefit charges are amended and redistributed based

on existing processes within Ulnv.
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7. Update the PUA program to incorporate/require/request identification
information including scans of the NDL and Social Security Card at the
time of filing OR conduct an automated cross-match of Mother’s Maiden
Name and state identification number as fraud preventatives.

The Division incorporates (or DID incorporate) software necessary to block
international connections and identify the riskiest IP addresses based on volume,
coincidence and known fraudulence. The ID would be a secondary verification in the event
the claimant IP address is identified in such a cross match and would supplant the need
for Benefit Payment Control verification when the claimant contacts the call centers.
Authorize existing staff to make these verifications as opposed to referring them to Benefit
Payment Control, the frauds investigation arm.

8. Under Governor’s declaration published April 14, 2020, all claims are
eligible for backdate and per PUA directive in UIPL 16-20 Change 1:

An individual does not need to demonstrate good cause to backdate a PUA claim.
Rather, the claim must be backdated to the first week during the Pandemic Assistance
Period that the individual was unemployed, partially unemployed, or unable or unavailable
to work because of a COVID-19 related reason listed in section 2102(a)(3)(A)(11)(I) of the
CARES Act.

DETR places automated holds on Ul claims backdated more than 2 weeks and also
examines weekly claims filed in excess of that date. Develop an online form to request
under penalty of perjury without further question backdated weeks by attesting to each
week en-masse without adjudication. Lift backdated claim requests post declaration as a
matter of record. Persons that can establish a COVID impact prior to the Governor’s shut-

down orders can file additional information for administrative relief.
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9. Mandate the Administrator seek classification of Ul claims, adjudication
and appeals positions as Critical Need through the Board of Examiners and
offer available positions to retirees as per Governor authority May 11, 2020
and UIPL 14-20 issued April 2, 2020 or to extend contract positions to those
with the critical skill sets to address claims issues.

The USDOL and the Governor granted hiring authority to return trained and

experienced retirees to the ranks without normal merit hiring process. If even a portion of
retirees elect to return, they will make a relatively immediate and positive impact on
processing. These rehired retirees would also create an available pool of knowledge for
training purposes and are useful in experience-specific functions such as combining wages,
Base Period Advances and monetary activities. Those hired as contract employees may not
be designated as “Merit” employees without clarification of the USDOL, but could be used
for training and programming subject matter expert positions.

10.Suspend provisions of NRS 612.380 pertaining to “next-to-last” employer
and “covered employment” provisions under the same chapter for the
duration of the pandemic.

The Governor has latitude under NRS 414 to exert reasonable control to insure the
safety and wellbeing of the people of the state during a declared and recognized emergency.
The Administrator has authority under UIPL 16-20 to modify definitions of “good cause”
and NRS 612 to issue administrative findings:

“Notwithstanding any other law, if a State modifies its unemployment compensation
law and policies with respect to work search, waiting week, good cause, employer
experience rating, or, subject to the succeeding sentence, personnel standards on a
merit basis on an emergency temporary basis as needed to respond to the spread of
COVID-19, such modifications shall be disregarded for the purposes of applying
section 303 of the Social Security Act and section 3304 of the Internal Revenue Code
of 1986 to such State law.”
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Employers adversely impacted by rulings regarding their liability for benefit payments,
whether in a contributory or reimbursable standing with the Division have the right to a
ruling not differently than any employer situated under NRS 612.551

11.Set up a pool of adjudicators that receive pass-through calls from claims
examiner staff to immediately address claimants with issues pending
resolution where the issue is outstanding for a period in excess of 21 days.

This 1s a process not covered under State or Federal law, but would be
administratively allowed under policy and procedures.

12.Train new adjudication staff in specific issue areas as opposed to a
generalist approach, e.g., parties trained to deal with voluntary quit,
misconduct discharges, pension issues exclusively and use work
Distributors and roles to promote efficiency and competence within that
particular skill set. When backlogs are dealt with, skill sets can be
expanded.

This 1s a process not covered under State or Federal law, but would be
administratively allowed under policy and procedures. This would be most effective when
the claimant has ONE issue withholding payment, such as a discharge or availability not

tied to COVID.

13.Program Interactive Voice Recognition telephone systems to take claims
and calls on certain days based on the last digit of the Social Security
Number to ease stress on phones and make it easier for parties to reach
staff.

This 1s a process not covered under State or Federal law, but would be

administratively allowed under policy and procedures.
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14.Streamline process of re-reviewing previously adjudicated issues from Ul
claims as claimants transition to PUA or PEUC programs. The systems ask
for employment history and reasons for separations, creating redundant
issues and slowing the process down for the claimant, as well as the overall
process as these issues must be manually removed. Structured logic
comparing the employer and dates of employment to an approximate
degree should allow for a subroutine that does not recreate the issue
holding payment.

This 1s a process not covered under State or Federal law, but would be
administratively allowed under policy and procedures.
XVI. Conclusion.

This concludes the Special Master’s report. The Special Master understands the
gravity of the decisions the Court must make soon that will impact tens of thousands of
Nevadans during this extraordinary moment in history, as well as those working in service
of the public on behalf of the State of Nevada. The Special Master has worked diligently
with the parties to this litigation to provide the Court with a comprehensive report that
has all the information required to understand the pertinent issues and facts necessary to
arriving at competent legal conclusions and well-informed equitable decisions. The Special
Master, again, would like to thank DETR ESD representatives, including Administrator
Kimberly Gaa, Chief Economist David Schmidt, and their attorneys Troy C. Jordan, Esq.,
Greg Ott, Esq., and Robert Whitney, Esq., for their cooperation and assistance with getting
all the Special Master questions answered and the documents requested produced.
Likewise, the Special Master would like to thank Petitioners’ attorneys, Mark Thierman,
Esq., and Leah L. Jones, Esq., for their cooperation and assistance. Finally, the Special
Master would like to thank the Court for this opportunity to serve and be of some assistance

in this important matter. The Special Master will remain available to answer questions,
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in this important matter. The Special Master will remain available to answer questions,
provide additional information, and to continue to serve in whatever manner is deemed
necessary and appropriate by the Court.

AFFIRMATION

The undersigned does hereby affirm that the foregoing document filed in this matter

does not contain the social/security number of any person.

DATED this /7 day of July, 2020.

Special Master
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that I am an employee of the law firm of HUTCHISON|

& STEFFEN, PLLC and that on this 17th day of July, 2020, I caused service of a true and
correct copy of the SPECIAL MASTER’S FINDINGS AND REPORT by electronically filing|
the foregoing with the Clerk of the Second Judicial District Court for the State of Nevada and

service completed by delivery via e-flex to:

Mark Thierman, Esq., Joshua Buck, Esq., Leah Jones, Esq., Joshua Hendrickson,
Esq.
Attorneys for Iris Podesta-Mireles, et al.

Gregory Ott, Esq. and Robert Whitney, Esq.

Attorneys for Nevada Department of Employment, Training and Rehabilitation,
Kimberly Gaa, Administrator for ESD, State of Nevada, Heather Korbulic, NV
Director of DETR

Pursuant to NRCP 5(b), I certify that I am an employee of the law firm of HUTCHISON|

& STEFFEN, PLLC and that on this 17t day of July, 2020, I caused service of a true and
correct copy of the SPECIAL MASTER’S FINDINGS AND REPORT. Service was

completed by U.S. Mail, deposited in Reno, Nevada, upon the following:

Dennis Perea, as Deputy Director of DETR
6330 W. Charleston Blvd
Las Vegas, NV 89146

/s/Bernadette Francis
An employee of Hutchison & Steffen, PLLC
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