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The Firm is pleased to announce

it has been named in the 2019 edition of
U.S. News — Best Lawyers® The Firm was . .
recognized for work in its appellate practice, commercial litigation, and
trusts & estates litigation.

a

The “Best Law Firms” ranking is based on a combination of client feedback,
information provided to the publication through the Law Firm Survey and
Law Firm Leaders Survey, and through Best Lawyers in America. Law firms
are eligible for the Best Lawyers “Best Law Firms” list when at least one
attorney within a firm has been listed in Best Lawyers in America. Mark
A. Hutchison, founding partner of Hutchison & Steffen, John T. Steffen,
managing partner of the Firm, and A. Kent Greene, of counsel with the Firm,
were named in the 2019 edition of The Best Lawyers in America. B
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Actual resolution of legal issues depends upon many factors, including variations of fact and state
laws. This newsletter is not intended to provide legal advice on specific subjects, but rather to provide
insight into legal developments and issues. The reader should always consult with legal counsel before
taking any action on matters covered by this newsletter. Nothing herein should be construed to create G ©
or offer the existence of an attorney - client relationship. JOI11O0Vdd 40 sv3Idv
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NON-
COMPETITION
AGREEMENT
Stand Yo T a Challenge?

by Sandra S. Robertson

o a

In the lasttwo years, Nevada

courts and the Nevada

legislature have made sig-

nificant decisions regarding

non-competition agreements. It is well

known that courts view non-competi-

tion agreements with a higher degree of

scrutiny than other kinds of agreements

because of the seriousness of restricting

an individual’s ability to earn an income.

Only restrictions that are reasonably nec-

essary to protect the business and good
will of the employer will be enforceable.

So, how do you know if your non-com-
petition agreement will stand up to
a challenge? Evaluate your non-com-
petition agreement with the following
questions in mind:

Is your agreement supported by valu-
able and appropriate consideration? In
other words, have you given the employee
something valuable in exchange for
the employee signing the agreement?
Depending on the circumstances, this
“something valuable” could be initial
employment, continued employment, or
a change in the terms or conditions of
employment.

Does your agreement have a reason-
able time limit? Courts will evaluate the
specific facts regarding your business
to determine what is reasonable. In
general, an agreement that restricts an
employee’s ability to earn an income for
1-2 years is likely to be viewed more fa-
vorably than an agreement that imposes
a b-year restriction.

Does your agreement have a rea-
sonable geographic scope? The
geographical scope of a restriction
must be limited to only the areas where
the employer can provide evidence of
established business interests, i.e.,
areas where the employer has estab-
lished customer contacts and good will.

Courts will closely scrutinize evidence of
those business interests and, generally,
restrictions that are phrased in terms of
miles will be more well-received than
those phrased in terms of states. The Ne-
vada Supreme Court has held that doing
business in 33 states does not justify a
nation-wide restriction, and has suggest-
ed that doing business in one city does
not justify a state-wide restriction.

Does the restriction impose an undue
hardship on the employee? This is the
flip-side of the above questions, view-
ing the matter from the employee's
perspective. Does the agreement
prohibit the employee from waorking

in his or her chosen profession?
Require the employee to change
professions? Require relocation?
Arguably, any non-competition
agreement is going to place a
burden on the employee, and the

focus should be whether the
restraint is excessively burden-

some.

Does your agreement

prohibit a former employ-

ee from providing service

to a client who chooses

to follow the employee?

A new law that became

effective in June of 2017 ex-

pressly states that if a client

chooses to follow the employee,

the employee does not solicit that
client, and the employee is otherwise
in compliance with the agreement, it is
not a violation of the agreement to pro-
vide services for that client.

Does your agreement contain other
provisions? A comprehensive non-com-
petition agreement may include other
provisions such as non-solicitation of cli-
ents, non-solicitation of employees, and
prohibitions on disclosure of trade se-
crets and confidential information.

Are there any other special circum-
stances you need to consider? There
are a host of other issues that come

up related to drafting and enforcement
of non-competition agreements. Take
care to consider special circumstances
your business may be facing, such as
a reduction in force, reorganization,
restructuring, asset sale, or other circum-
stance specific to your business. M

required to participate in mediation. Mediation is an alternative way of settling

If your business is involved in a legal dispute, you may voluntarily agree or be
disputes that involves negotiation with support from a neutral third-party.

Typically, mediation involves key decision makers from each party, as well as their
legal counsel. The mediator begins by leading the parties through a confidential
review of the situation at hand. Then, depending on the nature of the conflict, the
mediator may place each party in separate rooms and act as a go-between to
facilitate a jointly-agreeable resolution.

Advocates for mediation argue that it creates cooperative resolutions, opens the
door to more innovative solutions, and may even help preserve certain business
relationships. What's more, mediation can provide significant costs savings over a
lengthy litigation process.

Consult your attorney about when to mediate. Ask your counsel to help you
understand your opponent’s potential legal standing and to provide a cost estimate
of taking the case forward through the court system.

While entering mediation early in a conflict may save money, litigation is
sometimes an essential part of the fact-finding process. Furthermore, litigation
may reveal valuable information for (or against) your position.

You and the opposing party may agree to enter mediation at any time in the
legal process. The mediation process is non-binding, and if the parties cannot
come to a resolution, your case may return to standard legal procedures. Mediation
is distinct from arbitration, where an arbitrator reviews your case and makes a
binding ruling. |





